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CHAPTER II. 

9 

OF MISDBMISANOBS. 



At the common law the word " misdemeanor," in its usual 
acceptation, was applied to all those crimes and offences for 
which the law had not provided a particular name, and they were 
punished according to the degree of the offence by fine or 
imprisonment, or botL^ A misdemeanor is, in truth, any crime 
less than a felony, and the word is generally used in contradis- 
tinction to felony. Misdemeanors, comprehending all indictable 
oflbnces which do not amount of felony.^ 

Misdemeanors ate divided into two classes, such as are mala 
in «e, or penal at the common law, and such as are mala prokUnta^ 
or penal by statute. 

L Misdemeanors which become such by statutes are of two 
sorts: 

1st Those which consist in the commission or omission of any 
act enjoined or forbidden by statute, though by such statute such 
commission or omission is not made the subject of indictment. 

2d Those which consist of the omission or commission of any 
act which, by itself, is made specifically indictable.' 

Where the performance of any act is prohibited by any statute, 
and no penalty for the violation of such statute is imposed, either 
in the same section containing such prohibition, or in any other 
section or statute, the doing of such act is by statutoiy enact- 
ment to be deemed a misdemeanor.^ Thus, where a second mar- 

* 1 Ross, on Or., 45 ; 8 Bora. Just., tit. JUtMioNMiior. 

* 1 Rasa, on Gr., 45 ; Son v. Peo., 12 Wend., 344. 

* Whar. Or. L., § 10 ; 2 Hawk., ch. 24, § 4 ; Peo. «. Bogart, 3 Park., 143; 
10 Serg. & R., 375 ; 11 Wend., 539. 

« 2 R. S.. 696, § 54. 

C. P. Vol. n— 1. 



^ OF MISDEMEANORS. 

riage is had, after the dissolution of a mnrriage for adultery, the 
same being prohibited under the act concerning divorce, the second 
marriage is punishable under the above section of the statute.^ 

Where a statute attaches a new'penalty to that which was 
an offence at common law, either the remedy by statute, or 
that at common law can be pursued. Thus, a turnpike road 
company is liable to an indictment at common law for suffering 
their road to be out of repair, notwithstanding that by the terms 
of its charter a specific pen&lty is provided, if the charter contains 
no negative words, nor anything from which it can be inferred 
that the Legislature intended to take away the common law 
remedy.^ 

Where a statute creates an offence, and expressly provides a 
pnnishment, the statutory provision must be followed strictly and 
e3q)ressjy.^ 

Where a statute prohibits an act, which before was lawful, 
and enforces the prohibition with a penalty, and a succeeding 
statute, or the same statute in a subsequent substantial clause, 
describes a mode of proceeding for the penalty different from 
that, by indictment, the prosecutor may, notwithstanding, pro« 
ceed by indictment upon the prohibitory clause, as for a mis- 
demeanor at common law, or he may proceed in the manner 
pointed out by the statute, at his option; \mt if the manner of 
proceeding for the penalty be contained in the same clause which 
prohibits the act, the mode of proceeding given by the statute 
must be pursued, and no other, for the express mention of any 
other mode of proceeding impliedly excludes that of indictment.^ 

Where a statute prohibits an act which is not criminal at oom* 
mon law, and imposes a civil penalty for its commission, the act 
is not indictable; but if at the time of enacting ^he statute, it was 
already prohibited by another statute, and the statute imposing 
the penalty contains provisions showing that the Legislature did 
not intend that the civil penalty should constitute the only pun- 
ishment, it may, in addition to the penalty, be also punished as a 
misdemeanor.' . 

» Peo. V. Hovey, 7 Barb., 117. 

• S. & B. Turnpike v. Peo., 16 Wend., 267. 
« Whar. Or. L., § 10. 

• Wh. Or. L., § 10; R. c, Boyall, 2 Burr., 832; 2 Hale, 171; R. c. Wright, 
1 Burr., 543; 2 Str., 1141; 4 T. R., 205; 2 Bunr,, 805; 1 Str., 679. 

• P«o. V. Shea, 3 Park., 562. 
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OF MI3D£M]BAN()BS. 3 

•Where a loisdemeajior at common law is created a felony by 
statute, the misdemeanor is not merged, but can be prosecuted as 
sucL^ 

n. In regard to those offences which are penal at common law, 
whatever mischievously affects the person or property of another, 
or openly outrages decency, or disturbs public order, or is injuri- 
ous to public morals, or is a breach of official duty when done 
corruptly, or amounts to a public wrong, is the subject of indict- 
ment' 

The crime should be an act done with a criminal intent to the 
injury of the public. 

(a) The act must be done, for so long as an act rests in bare 
intention it is not punishable,^ for, as was observed by Lord 
Kenyon, it was a principle of natural justice and of law that 
the intent and the act must both concur to constitute crime.^ « 

{b) The act must be done with a criminal intent, for the law 
judges not only of the act done, but of the intent with which it 
is done, and if accompanied with an unlawful and malicious 
intent, though the act itself would otherwise have been iunocent, 
the intent being criminal the act becomes criminal and {)un- 
ishable.^ 

Thus, where on the trial of an indictment for a misdemeanor, 
in exposing the bodies of the defendants naked and uncovered 
to the public view, the intent with which the act was done was 
held to be a material ingredient in the offence, and the fact of so 
exposing themselves, but not in an intentional and wanton man- 
ner, nor with the design or expectation of being seen by others, 
was not sufficient to complete the crime.^ 

(c) The act must be done to the injury of the public, for an 
infringement of private rights alone, although done willfully, is 
not at common law a crime. It is said that the distinction of 
. public wrongs from private, of crimes and misdemeanors from 
civil injuries, seems principally to consist in this, that private 
wrongs or civil injuries are an infringement or privation of the 

• Pco. ©. Jackson, 3 Hill, 92; Lohman v, Peo., 1 Com., 379; 22 Wend., 175. 
« Bla. Com., 65; 1 Russ. on Cr., 46-43; Wh. Cr. L., § 3; 1 East P. C, ch. 

1, § 1 ; 1 Hawk. P. C, ch. 1, § 1. 

• 1 Ross, on Cr., 47. 

• 7 Tenn. R., 514. 

• 1 Russ. on Cr., 47. 

• |£ller V. Peo., 5 Barb., 203. See 2 Gray, 72. 
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dvil rights which belong to individnals considered merely as 
individuals. Public wrongs or crimes and misdemeanors are a 
breach and violation of the public rights and duties due to the 
whole community considered as a whole community in its social 
aggregate capacity.^ Thus, it has been held that to render an act 
indictable as a nuisance, it must be an offence so inconvenient and 
troublesome as to annoy the whole community, and not merely 
particular persons.' And this principle has been carried so far 
as to hold it not indictable as a conspiracy to commit a trespass 
to private property, although the injury be in fact carried out.' 
The injuries to private rights, which are most frequently erro- 
neously supposed to be indictable as crimes, are those which 
arise either from breach of contract, or from frauds, or from 
trespass to real and personal estate. The general rule applicable 
to all this class of cases is that, to render the offence indictable, 
it must be one that tends to injure the public, l^hus, defrauding 
one person only, without the use of false weights, measures or 
tokens, and without any conspiracy, is at common law only a civil 
injury, and not indictable.* But when the personal property of 
another has been destroyed, wantonly, maliciously, and under 
such circumstances as to indicate a revengeful spirit and a general 
malicious disposition, they become offences at common law. This 
offence is distinguishable from an ordinary trespass, in this, that 
it is not only a violation of private right, without color or pre- 
tence, but without the hope of expectation or gain. Such an act 
discovers a degree of moral turpitude dangerous to society, and 
for their security ought to be punished criminally. Acts injuri- 
ous to private persons, which tend to excite violent resentment 
and thus produce a disturbance of the peace, are indictable.' But 
great care should be taken to distinguish such cases from mere 
cases of aggravated trespass, for all cases which would otherwise 
be mere private trespasses do not become indictable because 
charged to have been committed maliciously and with force and 
arms; and it is said that the cases in which indictments have 
been sustained for maliciously killing or wounding domestio 

^ 4 61a€. Com., 5. 

* Rex V. Lloyd, 4 Bsp. R., 200. 

* Rex 0. Turner, 13 East, 228. 

« Rex V. Wheatly, 2 Burrow, 1125 ; 1 Wm. Black, 273. 

* Peo. V. Smith, 5 Cow., 258. 
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Is, depend upon features peculiar to such offences as the 
depravity of mind and cruelty of disposition which such acts 
evince.* 

The following table is a synopsis of the principal crimes which 
are specifically designated as misdemeanors by our statutes, 
including some of the most important ones known at common 
law: 

A LIST OF THB HOST IHFOBTANT MISDEMEINOBS. 

Afirty. (C.L.) 

AssauU. (C.L.) 

AtUmpU to txtoH. (2 R. S., 690, § 2.) 

JinenaUy taking anxui from. (2 R. S., 696, § 45 ; Laws 1834, ch. 281.) 

AuetumurB ne^ectmg to make reports. (2 R. S., 696, § 36.) 

•^— seUing without securitj. (1 R. 6., 530, § 10.) 

guilty of fraudulent practices. (Laws 1838, ch. 52, § 3 ; Id., § 21.) 

^— other Tiolations by. (1 R. S , 532, §§ 30, 31, ct seg.) 

-^— accepting appointment of fivm other States, &c. (1 R. S., 531, § 29.) 

neglecting to render accounts, &c. (Laws 1846, di. 62, § 8 ; 1 R. S., 531, 

§28.) 
MMng an escape from an officer. (2 R. S., 684, § 20. See Escapes.) 
JHtempU to commit misdemeanors. (2 R. S., 698, § 3.) 
JSmwriea and contents, willful injuries to. (Laws 1862, ch. 477, § 130.) 
Attonu^ and CauMeUori, guilty of deceit or collusion. (2 R. S., 286, § 55.) 
Attorneys, buying claims, &c. (2 R. S., 288, §§ 58, 59, 60 ) 
JBt^i^ Umds in suit. (2 R. S., 691, § 5.) 
Buying land$ when grantor is out of possession. (Id., § 6.) 
Buoyt and beacons, mooring vessels to. (1 R. S., 528, § 72 ; Laws 1857, ch. 

671, $ 72; amended 1858, ch. 226.) 
Banking AstodaHona, violating provisions of act concerning. (1 R. S., 599, § 

252; Laws 1839, ch. 355, § 4; 5th ed. R. S., vol. 2, p. 576.) 
Building and Loan Con^nies, fiuud in performance of duty by officer or servant 

of. t^ol. 2, R. S., p. 782, § 9.) 
JBofdnnrft, neglect of overseer and superintendents of poor to provide for. (1 R. 
• S., 655, i 67.) 
Barrttry. (0. L.) 
Battery. (0. L.) 
Building$f violation of act concerning the erection of buildings in New York 

dty. (Laws 1862, ch. 356, p. 574, § 40; Laws 1867, ch. 908, vol. 2, p. 2274 ; 

Id., ch. 939.) 
BowOy ad, violation of. (Laws 1864, ch. 8, § 7, p. 17.) 
Barrabry. (0. L.) 

BlaA nMing, (See Attempt at Extortion.) 

€!onCBaUng prisoners entitled to habeas corpus or certiorari. (2 R. 8., 572, § 77.) 
€Jtm9fvraey. (2 R. S., 691, §§ 8, 9, 10.)' 
€>m€iaUng estate by insolvent debtors. (2 R. S., 691, § 4.) 

> Kflpatrick v. Peo.> 5 Den., 277. See ''MaHdous Mischief" poet. 



b OP MISDEMEANORS. 

Compavndxng and concealing misdemeanors. (2 R. S., 692, § 12.) 

Criminal cantempta. (2 R. S., 692, § M.) 

Concealing death of child. (2 R. S., 694, § 22.) 

€<mvict8, bringing foreign to this State. (2 R. S., 696, § 40; Ll^ws 1833, ch. 

230, § 1.) 
Counterfeiting owners' brands on casks and packages. (1 R, S., 658, § 17.) 
Canal hoal, signing ialse bill of lading of. (1 R. S., 241, § 246; 5th ed. R. S., 

vol. 1, p. 624.) 
Concert saloons, ifc, on Snndaj, in New York city. (Laws 1860, ch. 501, p. 999.) 
County qffi/cers, neglecting and refusing to make report oir pay oter moneys. 

(Laws 1803, ch. 404, § 5.) 
Court houses, selling liquor in. (2 R. S. 291, § 83.) 
Caucuses and primary meetings, interfering with. (Laws of 1866, ch. 783.) 
Cruelty to animals. (Laws 1867, ch. 375, vol. 1, p. 834; 2 R. S., 695, § 28; 

Laws 1856, ch. 98 ; Id., 697, § 57.) 
Champerty, (0. L. ; 2 R. S., 288, §§ 58, 59; Id., 267, § 161.) 
Cheals, (C. L.) 

Code Jighiing . (Laws 1867, ch*. 375; vol. 1, p. 834.) 
Cemetery, (See Malicious mischief.) 

, killing birds in. (2 R. S., 697, §§ 63, 64; Laws 1853, ch. 629.) 

Canal officers, n^lect of. (1 R. S., 247, § 299.) 

Can€d locks, bridges, fences^ gates^ &c., injuries to. (Fifth ed. R. S., vol. 1, p. 

633; 1 R. S., 248, § 318.) 
Canal bank, culverts, Ac,, breaking of. (Id., 319.) « 
Constables hnyvag claims for suits, &c, (2 R. S., 267, § 161.) 

asking or receiving rewards. (2 R. S., 267, § 160.) 

/Ksc2onfi^ fact of indictment found. (2 R. S., 726, § 39.) 

Di^^uised persons, unlawful assemblages of. (Laws 1845, ch. 3, § 6 ; 5th ed. R. 

S., vol. 2, p. 881, § 10.) 
Directors of monied corporations making conveyance, &c., in contemplation of 

insolvency. (1 R. S., 591, § 11.) 
^Directors and officers of banks over-issuing notes. (1 R. S., 599, § 92.) 

, &c., other violations of statute by. (Id., §§ 93, 94, 95, et seq,^ 

Detaining prisoners by police in county of Kings. (Laws 1863, ch. 174.). 
Dog, huU, beiar and cock fighting. (See Cruelty to Animals. Laws 1867, ch. 

375; 1856, ch. 98, § 2; vol. 1, p. 834.) 
Disobeying commands of officers, &c,, in criminal cases. (2 R. S., 746, § 30.) 
Escape, assisting from an officer. (2 R. S., 684, § 20.) 

, assisting in, from jails. (Id., §§ 18, 19.) 

, attempts to, from jail. (2 R. S., 685, § 27.) 

, sheriff suflfering insolvent to. (2 R. S., 44, § 18.) 

, officers conniving at. (2 R. S., 684, § 21.) 

Embracery, (2 R. S., 693, § 16.) 

Extortion, (2 R. S., 650, §§ 6, 6, 7, 8 ; Id., 752, § 28.) 

Election law, violaUons of, 

, bribery and menace at. (Vol. 1,- R. S., p. 448, § 4.) 

*— , chaining vote of elector. (Id., § 7.) 
— , non-residents voting at. (Id., § 10.) 
— , inspector of election permitting person to vote not entitled, &c. (YoL I, 

R. S., p. 433, § 41.) 
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JSUetion 2aio, wolationa of, 

, willfiil neglect, oorrapt conduct, &c., of messengers to college of electors. 

(Vol. 1, R. S., p. 445, § 19.) 
— — , calling oat militia at. (Vol. 1, R. S., p. 448, § 5.) 

, furnishing money to electors, &c. (Vol. 1, p. 448, § 6.) 

f disobeying inspectors. (Id., § 9.) 



, procuring illegal Toters, &c. (Id., §§ 11, 12.) 

, obstructing electors. (Id., § 9.) 

, voting more than once. (Id., § 10.) 

*— *, illegal voter knowingly offering to vote. (Id., §§ 10, 18.) 

— , willful neglect and corrupt conduct of officers at, &c, (Vol. 1, R. S., p. 

447, § 3.) 
— ^^, violations of, in Cattaraugus and Allegany reservations. (Laws, 1860, ch. 

266, p. 467.) 
ExoMe law, violation of. (Laws 1857, oh. 628, vol. 2, p. 405.) 
EngroMsing, forestalling and regrating. (G. L., and Sng. Stat.) 
FrauduUni coniMrytncM. (2 R. S., 690, § 3.) 
FaUe imprisonmetU by officers. (2 R. S., 692, § 11.) 
FaUefrm name$. (2 R. S., 696, § 42; Laws 1833, oh. 2&1.) 
Farries, violation of condition of recognizance. (I R. S., 527, § 7.) 
Ferrying without a license. (Id., § 8.) 
Fire to vhxhU, negligently setting. (1 R. S., 697, §1.) 

, refusing to assist in putting out. (Id., 2.) 

Frauda in the use of false stamps, brands, labels or trade marks. (Laws, 1862, 

ch. 306, p. 613.). 
Ihrcitde entry and detainer. (C. L.) 
Faetora and agents fraudulently seUing or disposing of property. (1 R. S., 

774, §7.) 
Oos tar, throwing into public streams. (Laws 1845, ch. 201, p. 229; 2 R. S., 

696, 5 47.) 
Qae meter, intentionally making pipes, &c., around. (Laws 1854, ch. 109, § 1, p.. 

262 ; 2 R. S., 697, § 66.) 

, willfully injuring. (Id., § 2 ; Id., § 67.) 

Gaming, frauds in. (1 R S., 662, § 11.) 

Gambling, keeping room, building or places for. (1 R. S., 664, § 22.) 

, permitting of, by owner of boat, ^. (Laws 1861, ch. 504, § 7 ^ 1 R. S., 

664, § 22.) 
Chiming, winning or losing 825 in twenty-four hours. (1 R. S., 662, § 13.) 
ikaning houBee, oonmion. (See Nuisance.) 
Game laws for preservation of moose, wild deer, birds and fish, violation of. 

(Laws 1867, ch. 898, vol. 2, p. 2240; Laws of 1861, ch. 173.) 
Hope, adulteration of. (1 R. S., 566« § 14.) 
Harbor masters, falsely pretending to be. (Laws 1862, ch. 487, p. 978, § 9.) 

, violations of act concerning. (Id., §§ 8, 11.) 

HeaUh Board hi New York city, violations of. (Laws 1867, ch. 956, vol. 2, p. 

2410.) 
Healih law in other cities and villages, violations of. (Laws 1850, ch. 324, § 4; 

5th ed. R. S., vol. 2, p. 54. Vide 15 Wend., 262.) 
fniaxieated pereone administering medicine. (2 R. 8,, 694, § 24.) 
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hioiieaiion by engineers and oondoetors of nilroadB. (6tli ed. B. S., JoL % p. 

689, § 52.) 
/ee» catting of in Hudson riyer. (LftW8l860» ch. 20, p. 25.) 
hnn «nd hotel keepers, frauds upon. (Laws 1867, ch. 677, § 1, Tol. 2, p. 1727.) 
Jwrwn^ improper conduct in. (2 R. S., 693, § 17.) 

f improper conduct in drawing of. (Id., § 18.) 

, attempt to corrupt. (2 R. S., 693, § 16.) 

JmUy selling and bringing liquor into. (2 R. S., 431, § 31.) 

JtMou issuing process without filling up blanks. (2 R. S., 267, § 159.) 

buying claims for suit, &c. (2 R. S., 267, § 161.) 

lAbd. 

Lunaiie$, negjLect of overseers of the poor, constables, &c., in confining. (Yd. 2 

R. S., p. 884. § 11.) 
LotteriiB, settii^ up, drawing, &c., unauthorized lotteries. (1 R. S., 665, § 34.) 
— », priiiting and publishing notices o^ &c. (1 R. S., 666, § 35.) 
-*— , selling or procuring tickets in, kc. (Id., § 36.) 

, offering for sale property defendant on. (Id., § 37.) 

, keeping office for registering number of tickets. (Id., § 41.) 

Log8^ Itanber, jrc, defedng and forging marks on. (1 R. S., 699, § 10.) 

Levy, undei^ pretended process. (2 R. S., 692, § 11.) 

Ltfrrorics, injuring property of. (Fifth ed. R. S., vol. 2, p. 644, § 21 ; Laws 

1853, ch. 395, § 10.) 
Mitearriage, administering drugs, Ac., to produce. (2 R. S., 694, § 20.) 

, soliciting drugs for, &c. (Id., § 21.) 

MaUeUnu mischief. (Laws 1853, ch. 573, p. 1055 ; amended by Laws 1865, eh. 

222, p. 359. See Laws 1866, ch. 467.) 
— , destroying, injuring, removing or deJacmg mile stones, &c. (1 B. S., 526» 

§ 187 ; 2 R. S., 696, § 35.) 
9 destroying, injuring, removing or defiuang guide posts. (Id., § 188 ; 2 R« 

S., 696, § 35.) 
, destroying, piutilating tombs, monmnents, &c., in rural cemeteries. (Yol. 

2, R. S., p. 630, § 13 ; Laws 1847, ch. 133.) 
y destroying, mutilating tombs, monuments, &c., in private cemeteries. (Id., 

p. 632, § 23 ; Laws 1854, ch. 112.) 

, destroying toll bridge or turnpike gate. (2 R. S., 695, § 32.) 

— *-, destroying mill dams. (Id., § 33.) 

, removing monuments for boundaries. (Id., § 34.) 

Marriages, solemnizing in certain cases. (2 R. S., 140, § 11.) 

Malieiaus trespass. (2 R. S., 693, § 15; Laws 1851, ch. 182.) 

Mainienance. (0. L.) 

MUitia Uew, violations of. (Laws 1862, ch. 477, §§ 130, 291, 294, 296, 314.) 

JISUc, adulteration and frauds in sale of, &c. (Laws 1862, ch. 467, p. 866; 

amended 1864, ch. 544, p. 1195.) 
Metropolitan police ad, violations of. (Laws 1860, ch. 259, p. 435.) 
^— , district, unauthorized service of process in. (Id., § 22.) 
, using or inciting to personal violence on elector in. (Id., § 43. See Laws 

1867, ch. 806, vol. 2, p. 1993.) 
JWiMmoe. (0. L.) 

, bawdy houses. 

, disordtoly houses. 
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ffwioneiy guning booses. 
-, play houses. 
-y common scold. 
'y eayes droppers. 
-, in&cted persons. 
-y sellmg nnwholesome food. 
-y combustible and ezplosiTe materials. 
-y obstructing a highway. 
-, not repairing a highway. 
-> offensive trades and business. 
-9 open lewdness. 

-, keeping dangerous and troublesome animals. 
Q^Eciaf mtteofujud. (2 R. S., 696, § 53.) 
Cffieen neglecting duty and oonniying at escapes. (2 B. S., 685, § 21.) 

, neglect of duty by, in assessing and imposing taxes in city of N. Y. (VoL 

1. R. S., p. 959, § 24.) 

y unauthorised granting of process by. (2 R. S., 561, § 11.) 

y refusing to deliyer papers to successor. (1 R. S., 124, § 2 ; 5th ed. R. S.« 

vol. 1, p. 416.) 
Q^lces, selling of and procuring appomtments. (Laws 1863, ch 51, p. 71.) 
Os^ier beds, taking oysters from. (Laws 1863, ch. 493, § 4 ; Laws 1866, ch. 

404; Id.,ch.753.) 
Opening and reading sealed letters or telegraphic dispatches. (Laws 1867, ch* 

871, § 1 ; vol. 2, p. 2186.) 
PvhUahing contents of such letters. (2 R. S., 695, § 30.) 
PfTWM found armed at night, with dangerous weapons, with felonious intent. 

(Laws 1862, ch. 374, p. 627, S 1.) 
Pe<tt lorceity. (2 R. S., 690, § 1.) 

Ptrwading persons to enlist in other States. (Laws 1864, ch. 2, § 3.). 
Pof^tn^ for not fighting duels. (2 R. S., 694, § 19.) 
Pkyneiana and others administering medicines when intoxicated. (2 R. S., 694, 

§24.) 
PoimmSy sale and labeling of, in cities and Tillages. (Laws 1860, ch. 442; 

amended 1862, ch. 273.) 
Poimmsy neglecting to hibel. (2 R. 8., 694, S 25.) 
Pradieing med&cine' by persons not licensed, etc. (1 R. S., 455, § 41; Laws 

1853, ch. 184, $5.) 
Profeswrs of medicine and others removing and trafScing in surgical remains, 
etc. (1 R. S., 455, {§ 46, 47, 5 ed., vol. 2, p. 67 ; Laws 1854, ch 123^ » 2, 3. 
PUoty acting as such without license. (1 R. S., 528, § 57.) 
Part wardtMy unlawftilly acting as such. (Id., $ 84.) 
Pmiper$y removal of, from one city, town or county to another. (2d vol. R. S., 

628, § 81.) 
Pawfdtroker9y violating law in relation to. (1 R. S., 711, § 8.) 
PUoty acting as such without branch pilot. (Laws 1860, ch. 64, p. 76.) 
PHze JIghikig. (Laws 1859, ch. 37, p. 63, S 1 ; 1856, ch. 98, SI ; 2 R. S., 097, 

i 57.) 
QftaranHney violating or obstructing. (5th ed. R. S., vol. 2, p. 7, fiS 13, 27.) 
, masters of vessels violating. Id., p. 11, §S 34» 35, 36.) 



10 OF MISDBHSANOBS. 

• 
Quarantine, other persons yiolatmg, or obstmctmg health officer, etc. (Id., fm 

12, $$ 36, 37, 39.) 
— , holding mtercourse with vessels at. (Id., p. 12, § 38. For subsequent act 

establishmg a quarantme, defining duties and power of health officer, and pro- 

Tiding for Yinlafcions of the provisions thereof, vidt Laws 1863, ch. 358.) 
MmkoadB, willful injury to. (5th ed. R. S., vol. 2, p. 689, § 53.) 
— , placing baggage, fi^ht and other cars in rear of passenger cam in forming 

train. (Vol. 2d B. S., p. 688, § 49.) 

, ne^ect to ring bell and blow whistle bj engineer. (Id., $ 50.) 

, conductor or engineer of, intoxicated. (Id., § 52.) 

Railroad Co, contracting debts beyond available means, etc. (2d voL R. S., 

p. 692, § 65; Laws 1845, ch. 230.) 
Resisting execution of process. (2 R. S., 696, $ 46; Laws 1845, ch. 69, $ 17.) 
Returning upon lands i^r being removed by sheriff on sale by State. (Vol. 1, 

R. S., p. 550, § 67.) 
Removing human remains from burying ground. (Laws of 1842, ch. 215, §§ 2, 

3 ; 5th ed. R. S., vol. 2, p. 619, §9 46, 47.) 
Racing of horses and othra* animals. (1 R. S., 672, § 49.) 
Running horses in carriage on turnpike road. (1 R. 8., 696, § 4.) 
Racing animals within one mile of courts. (2 R. S., 692, i 13.) 
Riot. 
Rovt. 
Remofring human remains beyond limits of State, etc. (Laws 1854, ch. 128, * 

8 2, 3; 5th ed. R. S., vol. 2, p. 67.) 
State prison, bringing or conveying letters in or from. (5th ed. R. S., vol. 3, 

p. 1093, § 130.) 
Salt springs, violation of act concerning. . (Laws 1859, ch. 346, p. 807 ; { 144 

of this act repeals former provisions.) 
Sker\ffs,.coroners, &c., refusing to execute prooess. (2 R. S., 684, § 21. 
— , omitting to execute process. (Id.) 
— , refusing to receive prisoner. (Id.) 

, allowing and conniving at escape'. (Id.) 

Sidng in the name of another. (2 R. S., 651, § 1.) 

Severing produce from the soil. (Id., 693, § 15.) 

Sdiool meetings, making fiJse declarations of right to vote at, &c. (1 R. S., " 

469, J 99.) 
Spirits, adulteiution of.'^ (Id., 568, $ 16.) 
Slaves, selling persons as. (Id., 658, §§ 3, 7.) 
Setting passenger tickets by person not authorized. (Vol. 2, R. 8., p. 991, 

§§ 1, 3.) 
Shakers carrying child out of State, or secreting it. (2 R. 8., 149, 9 7.) 
School loM in New York city, violation of. (Laws 1864, ch. 351, § 3, p. 826.) 
Stung shot, making or selling. (2 R. S., 696, § 52.) 
Stats prison agents and wardens, neglect of duty by. (5th ed. R. 8., vol. 3, p. 

1085, 9 76 ; Laws 1854, ch. 240, $ 14.) 

, officers of concerned in contracts. (Laws 1855, ch. 652, 5 10.) 

School superintendents, neglect of. (5th ed. R. 8., vol 2, p. 97, § 63.) 

Sdiool moneys, embezzlement of. (Id., p. 98, § 54; Laws 1856, ch. 179, § 18.) 

School trustu, fiOse report by. (5th ed. R. S., vol. 2, p. 123, § 169.) 
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Tdegraph posts, piers, etc., unlawfiilly injarizig, destroTing, etc. * (Vol. 2. R. S., 

p. 740, 5 7.) 
— oommimications, irillfiilly diYulging contents, or reftising to deliver, etc. 

(Laws 1850, ch. 340, § 1 ; amended. Laws 1867, ch. 871, § 2, yoI. 2, p. 2186.) 

crossing waters, injuries to. (Laws 1845, ch. 243, $ 1 ; 2 R. S., 696, § 48.) 

Theatres, admittance of minors under fburteen years, in New York city. (Laws 

1869, ch. 48, p. 104.) 
JVespflwcrs on Imda in ^ illiigiw wad dtiuB. (Lswi 1857, «b. S96, § 1 ; 2R. S., 

697,5 59.) 
TVade Marks and Za&e2s— see ''Frauds in," etc. (Laws 1862, ch. 306, p. 513.) 
Thum clerks neglecting to return names of constables chosen. (1 R. S., 350, 

§§ 14, 15 ; 5th ed. R. S., vol. 1, p. 830.) 
Usury. (2 R. S., 773, § 15; Laws 1837, ch. 430, $ 6.) 
UrUauffid assembly, (Laws 1845, ch. 3, § 6 ; see disguised persons.) 
Vessels, negligence in lading. (2 R. S., 694. § 26.) 

, mismanagement of steamboats. (Id., 695, § 27.) 

-, attaching landing line to machinery of boat. (1 R. S., 685, § 13.) 

-, captain o( or other person, neglecting to close dampers at certain places in 

Hudson riyer. (Laws 1839, ch. 112, $S 1, 2.) 
, racing and creating an undue quantity of steam. (1 R. S., 686, § 32; 

Laws 1839, ch. 175, § 3.) 
, without license in Metropolitan Police District. (Laws 1866, ch. 475 ; 

Laws 1867, ch. 806, § ig, toI. 2, p. 1993.) 
Weight marks, false on casks and packages. (Laws 1857, ch. 725.) 
Wrecked property, officers detaining, &c. (1 R. S., 694, $ 24.) 

, persons not delivering, Ac. (Id., § 25.) 

, de&cing marks on, and destrojring bills of lading of, Ac. (Id., § 26.) 

*— , violations of act coneerning, by wreck masters, sheriff, coroners, &c« 

(Id., 5 24.) 
Wild animaU in public highways. (Laws 1862, ch. 112, p. 262.) 
Wolves, justice of peace giving false certificate in regard to destruction of. 
Warehoiuemen, wharfingers and others issuing fidse reeeipts and firaudulently 

transferring property. Sec. (Laws 1858, ch. 326, p. 532 ; amended by Laws 

of 1859, ch. 353, p. 862; amended by Laws of 1866, ch. 440.) 

Attempts to Commit Misdemeanors, — ^The attempt to commit a 
misdemeanor was indictable at common law.^ 

Our statute provides that every person who shall attempt to 
commit an offence prohibited by law, and, in such attempt, shall 
do any act towards the commission of such offence, but shall fail 
in the perpetration thereof, or shall be prevented or intercepted 
in executing the same, upon conviction thereof, in cases where no 
provision is made by law, are to be punished as provided by 
statute. The statute after providing for the punishment of 
attempts to commit offences, where the offence attempted to be 

* 6 Car. k P., 368; Russ. & Ry., 107. 
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committed k pmiishable as a felony, declares that if the o&nce 
attempted to be conmdtted be pmiishable in a comity jail, the 
person convicted of such attempt, shall be punished by imprison- 
ment in a county jail for a term not exceeding one-half the longest 
term of imprisonment prescribed upon a conviction for the offence 
so attempted.^ And if the offence so attempted be punishable 
by a fine, the offender convicted of such attempt, shall be liable 
to a fine ndt exceeding one-half of the largest amount which may 
be imposed upon a conviction of the offence so attempted, and if 
the offence so attempted be punishable by imprisonment and a 
fine, the offender convicted of such attempt, may be punished by 
both imprisonment and fine, not exceeding one-half of the longest 
term of imprisonment, and one-half of the greatest fine which 
may be imposed upon a conviction for the offence so attempted.' 
Affray. — ^An af^y is the fighting of two or more persons in 
some public place, to the terror of the people.' The word is 
derived from the French, and in that language signifies to terrify. 
Hawkins says as an affray in a legal sense, is taken for a public 
offence, to tiie terror of the people, it seems clearly to follow 
that there mifty be an assault, which will not amount to an aflray, 
as where it happens in a private place, out of the hearing or see- 
ing of any except the parties concerned, in which case it cannot 
be said to be the terror of the people.^ An afbray differs from a 
riot in this, that two person only may be guilty of it; whereas, 
at common law, three persons at least are necessary to constitute 
a riot. And there may be an affray which will not amount to a 
riot, though many persons be engaged in it, as if a number of 
persons being met together at a fair or market, or on any other 
lawful or innocent occasion, happen on a sudden quarrel to fiedl 
together by the ears, it seems agreed that they will not be guilty 
of a riot, but only of a sudden affray, of which none are guilty 
but those who are actually engaged in it, and this on the ground 
of the design of their meeting being innocent and lawful, and the 
subsequent breach of the peace happeniug unexpectedly and 
without any previous intention.' 

' 2 B. S., 608, § 3. 

• Id. 

• 4 Black. Com., 144; S Inst., 158. 
« 1 Hftwk. P. 0., ch. 63, § 1. 

• Id., ch. 65, § 3. .. ^ 
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ArsenaJ^ Taking Arms From. — ^Any person who shall here- 
after be convicted of forcibly entering any arsenal, armory or 
arsenal yard, and of seizing, taking and carrying away any arms 
or ammunition belonging to this State, or of entering such 
arsenal, armory or arsenal yard, with the intention of seizing, 
taking and carrying away any arms or ammunition belonging to 
the people of this State, shall be deemed guilty of a misde- 
meanor and punished by a fine not exceeding one thousand dol- 
lars, or by imprisonment in the jail of the county where the 
conviction shall be had, for a term not exceeding one year, or 
both, in the discretion of the court before which such conviction 
shall be had.^ 

Auctioneers^ Violation of Law by. — ^The statutes for the regu- 
lation of trade in certain cases, and concerning sales by auctioneers, 
are found in title one, chapter seventeen, of part one of the 
Bevised Statutes, and at page 457 of vol. 1, 5th ed., R S. By 
the act all sales at public auction in the city of New York, not 
under the authority of the United States, and all such sales in 
other parts of the State where duties are payable on the effects 
to be sold, shall be made by an auctioneer, who shall h»ve given 
the security required by the statute, or by a copartner or clerk of 
an auctioneer duly authorized under the provisions of the statute; 
but where no duties are payable, all such sales, except in the city 
of New York, may be made by any citizen of the State.* And 
by subsequent amendments, so much of the above section as 
applies to sales at public auction in the city of New York, was 
made applicable to the cities of Albany, Brooklyn and Troy.' 

The statute then provides that, ** Every person who shall sell 
or attempt to sell contrary to the provisions of the above section 
shall be deemed guilty of a misdemeanor, punishable by fine or 
imprisonment, or both, in the discretion of the court by which he 
shall be tried, the fine in no case to exceed five hundred dollars, 
or the imprisonment three months.''^ 

Auctioneers who are found guilty before any court of criminal 
jurisdiction in this State of fraudulent practices are forever there- 
after disqualified from exercising the rights or pursuing the 

* 2 B. S., 696, § 45 ; Laws 1834, ch. 281. 
■IB. S., 530, § 6 ; 5th ed. B. S., vol. 2, p. 459. 

• Lftws 1831, ch, 316; Laws 1833, ch. 212 ^ Laws 1837, ch. 297. 
« 1 B. S., 530, § 10. 
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business of an auctioneer, and are to be deemed guilty of amis- 
demeanor, punishable by fine, not to exceed five hundred dollars, 
or by imprisonment, not to exceed one year, or by both such fine 
and imprisonment.* ■ 

Any person who shall act as auctioneer in selling any goods 
liable to auction duties without filing the bonds required by law, 
or who shall neglect to make or render the accounts, or to pay 
over the duties required by law, shall be deemed guilty of a mis- 
demeanor, and punished by imprisonment not exceeding one year, 
or by fine, not exceeding one thousand dollars, or by both such 
fine and imprisonment.^ 

Every auctioneer who, during his term of office, shall accept an 
appointment as auQtioneer from any other State, or who shall be 
concerned as principal or partner in selling any goods, wares, 
merchandise or effects, in any other State, by public auction, or 
who shall receive any reward, compensation or benefit, for or on 
account of any such sale, shall be deeined guilty of a misde- 
meanor, and on conviction shall forfeit his appointment and be 
incapable forever thereafter of acting as an auctioneer within this 
State.' 

The statute further provides that auctioneers shall be guilty 
of a misdemeanor in having more than one house or store in any 
city of this State for holding an auction; also in selling certain 
articles at any other place than that designated in a writing to be 
signed by him as such house or store; also in advertising a sale 
for auction in any other manner than that prescribed by the 
statute; also in denmndiug or receiving a higher conmiission 
for sales than those prescribed by statute; also for selling cer- 
tain articles in New York city and Albany other than in the day 
time, between sunrise and sunset; and also in being guilty of 
any fraud or deceit in the execution of the laws applicable to 
auctioneers, or who shall, by any fraudulent means, seek to elude 
or defeat its operation.^ 

AuGiioneers Neglecting to Report. — ^Every auctioneer who shall 
willfully neglect to make any report required to be made to the 

« Laws 1838, ch. 52, § 3 ; 1 R S., 531, § 2L 
' Laws 1846, ch. 62, § 8; 1 R. S., 531, § 28. 
• 1 R. S., 531, § 29. 

« 1 R. S., 631, § 30; Id., 532, §§ 31, 33-34-35-36-37; Id., 535, §§ 51-62- 
53. Tide Minium o. Main, 3 Seld., 220. 
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Comptroller of this State by the thirteenth article of the second 
title of the seventeenth chapter of the first part of the Sevised 
Statutes, in addition to taj pecuniary penalty imposed by law for 
any such neglect, shall, upon conviction, be adjudged guilty of a 
misdemeanor, and in addition to any other punishment prescribed 
by law, shall be subject to a fine not exceeding one thousand 
dollars.^ 

Advliery. — ^This offence was not punishable by the English 
common law, and the Legislature of this State have not consid- 
ered it a subject of criminal punishment. • 

Attorneys Guilty of Deceit and Collusion. — Any attorney, 
counsellcft or solicitor, who shall be guilty of any deceit or coU 
Insion, with intent to deceive the court or any party, shall be 
deemed guilty of a misdemeanor, and on conviction shall be pun- 
ished by fine or imprisonment, or both, at the discretion of the 
court, and shall also forfeit to the party injured by his deceit or 
collusion treble damages, to be recovered in a civil action.' 

Attempt to Extort. — ^Every person who shall verbally, or by 
written or printed communication, threaten to accuse another of 
any offence, with intent thereby to extort any property or any 
pecuniary benefit whatever, shall, upon conviction, be adjudged 
guilty of a misdemeanor.^ Extortion in a large sense, signifies 
any oppression under color of right; but in a more strict sense, 
signifies the unlawful taking by any ofBcer, by color of his 
office, of any money or thing of value that is not due to him, or 
more than is due, or before it is due.^ 

Armories and Contents^ Willful Injuries to. — ^Any person who 
shall willfully injure any armory or its contents, or any gun, 
sword, pistol or other property of the State therein deposited, 
shall be deemed guilty of a misdemeanor^^ 

Assault. — ^An assault and also a battery are offences at common 
law; we have no statutes defining the crimes.' 

Mr. Abohbold, in his treatise upon criminal procedure, defines 
a common aosault to mean, an attempt or offer, with force and 

> 2 R. S., 696, § 36. 
' 2 R. S., 286, § 55. 

• 2 R. S., 690, § 2. 

* 4 Black. Com., 141 ; 1 Hawk. P. C, ch. 68, § 1 ; Peo. v. Wbaley, 6 C0W4 
661. 

• Laws 1862, ch. 477, $ 130. 

* Peo. V, Gohran, 2 John. Gas., 78. 
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violence, to do a corporeal hurt to another.^ Mr* Waxebmav, in 
his comprehensiye notes to the same work, after reyiewing the 
definitions, given at common law, and the yarions decisions upon 
the subject, says: The definitions given are not entirely accurate; 
they pre-suppose in all cases an incipient effort to do corporeal 
injury. In other words, an actual intent, and a real attempt, on 
the part of the aggressor. This is by no means necessary. What- 
ever may be the secret object or intent of the aggressor, if his 
outward act is such as to lead a man of ordinary firmness to 
suppose that he intends violence, this will, in law, amount to an 
assault. A moment'^ reflection must satisfy the mind that this 
must be so, for the outrage to the feelings and the danger to the 
public peace, are equally great, whether the offer of violence be 
real or be so feigned as to bear the semblance of reality. Mr. 
Watebman, therefore, says we would define an assault to be an 
attempt, or the unequivocal appearance of an attempt, with force 
or violence, to do a corporeal injury, and may consist of any act 
which shall convey to the mind of the person set upon, a well 
grounded apprehension of personal violence.* 

Our Court of Appeals have laid down the rule that a criminal 
conviction for an assault cannot be sustained where no battery 
has been committed, and none attempted, intended or threatened 
by the party accused. It is indispensable to the offence that 
violence to the person be either offered, menaced or designed, 
and no exception to this rule exists in the case of an indignity 
offered to a woman who knowingly consents to the liberties taken.' 

Among instances of common assaults may be mentioned the 
striking at the prosecutor, with or without a weapon, or present- 
ing a gun at him at a distance to which a gun will carry, pro- 
vided that it be so loaded that it can be discharged, or pointing 
a pitchfork at him while standing within reach of it, or holding 
up one's fist at him, or by any other rash act done in any angry 
or threatening manner.^ So riding towards a man with intent ta 
do him a corporeal ii\]ury.^ But mere words can never amount 

» 2 Arch. Or. Pr., 282. 

* Id., note. 

* Peo. V. Bnosby, 82 N. T., 525. 
K)t. Cm., p. 868. 

* 1 Arch. Gr. Pr., 283 ; 1 Hawk., ch. 62, § 1. See cases collected in 1 Whee. 

* Stephens v. Myers, 4 0. & P., 349; Peo. «. Lee, 1 Whee. Or. Cas., 864; 3 
0. k P., 373. 
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to an assault; there must be some overt act.^ It is not necessaiy 
that therfe should be a direct attempt at violence, but any indi- 
rect preparation towards it is sufficient. Thus, where the pris- 
oner decoyed a female under ten years of age into a building for 
the purpose of ravishing her, and was there detected while stand- 
ing within a few feet of her in a state of indecent exposure, it 
was held, though there was no evidence of his having actually 
touched her, that he was properly convicted of an assault.^ 

Where a person presented a pistol at another, which pistol 
purported to be loaded, and was presented so near as to have 
inflicted an injury had it been loaded and gone off, it was held to 
be an assault, though the pistol was in fact not loaded. Pabke, B., 
said, " My idea is that it is an assault to present a pistol at all, 
whether loaded or not. If you threw the powder out of the 
pan or took the percussion cap off, and said to the party, ' This is 
an empty pistol,' that would be no assault, for then the party 
must see that it was not possible that he should be injured; but 
if a person present a pistol which has the appearance of being 
loaded, and puts the party in fear and alarm, that is what it is 
the object of the law to prevent. I think that if in this case it 
should be proved that the prisoner presented a pistol purporting 
to be a loaded pistol, and the jury are satisfied that it was so near 
as to produce danger to life if the pistol had gone off, that would 
have been an assault in point of law.^ 

An assault may be committed on one in a house, who is not 
seen or known to be there, as if one were wantonly to fire a 
loaded gun, and the ball should pass through a house where per- 
sons were, it might be an assault on all of them.^ So, the forci- 
bly towing of a boat ashore, in which another is sitting, has been 
held to be an assault.^ And it is an assault to attempt to run 
against the wagon of another person on the highway, although 
there is no actual collision.® It is an assault to pursue a man 
with a dangerous weapon, coming so near to him that he may 

» 1 Hawk., oh. 61, § 1; 1 Bay., 351 ; 1 IredeU, 125. 

• Hays V. Peo., 7 Hill, 351. 

■ Reg V. St. George, 9 C. & P., 83. 
• * Meader v. Stone, 7 Mete, 147. 

• O^ood's Case, 6 City H. Rec., 4. 

• Peo. V. Lee, 1 Wliee, Or, Cases, 364. 

U V. Vol, 11—2, 
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reasonably apprehend danger.^ But it is not such an offence to 
point a cane at one in the street, merely in derision, and as an 
insult, but without an intent to strike.^ Or for a man to strike 
at a person at such a distance that he cannot touch him or put 
him in fear.^ And it has been held that if a man raise his hand 
against another, within striking distance, saying, *^ If it was not 
for your gray hairs, I would tear your heart out," was not an 
assault, because the words explained the action, and repelled the 
idea of an intent to strike.* 

Battery. — ^This is also a common law offence, of which no defi- 
nition is contained in our statutes. The United States Circuit 
Ck>urt has defined a battery to be the touching or commission of 
an actual violence on the person of another, in a rude and angry 
manner.' 

Popular signification of the word *' assault " being to attack, to 
make a violent onset upon, and the legal signification of assault 
being only an attempt to commit violence, have given rise to 
frequent mis appUcation of the term, even by professional men, 
especially as every battery must include an assault. We find 
standard law works calling that, an ajssault, which manifestly is a 
battery, and vice versa. The true distinction is, that while an 
assault is only an attempt to injure the person, a battery is the actual 
infliction of injmy.' The least touching of another's person, will- 
fully or in anger, is a battery, thus: The mere taking hold of the 
coat, or laying the hand on the person of another, if done in 
anger, or in a rude and insolent manner; ^ holding him by the 
arm;® pushing another against him;® throwing water upon him;*® 
spitting in another's face, which, though not calculated to injure 
<>^ the person, is a gross indignity;** s^^ng^horseji pon which h e 
is riding, wherfil^JmJaJtoownj" sprinkling paint on ajiothei7 

' Fairme'B Case, 5 Gitj H. Rec., 95. 

• Goodwin's Case, 6 Id., 9. 

• 2 Roll., 547. 

• 1 Serg. & Rawle, 347. 

• Johnson v. Tompkins, 1 Baldwin C. C, 571. 

• 2 Arch. Cr. Pr., 283, note. 
' U. S. V. Ortega, 4 Wash. 0. C, 531. 

• 6 Mad., 172. 

• Bull N. P., 16. 

" Puroell «. Home, 3 N. & P., 6C4. 
" 1 Whee. Cr. Cas., 410. 
>* J Mod., 24. * 
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thruating or pushing a man in anger.^ All these, and any other 
injury, however trifling, actually done to the person of another, 
in an angry, revengeful, rude or insolent manner, constitute a 
battery.^ So, also, if parish officers cut off the hair of a pauper 
in a poor house by force, and against the will of such pauper, it 
will be an assault and battery, and if it is done as a matter of 
degradation, and not with a view to cleanliness, that will be an 
aggravation, and go to increase the damages.^ 

It is not necessary in order to constitute an assault and battery 
that the act complained of should be actually accompanied with 
violence, provided it bd improper in itself, and be done against 
the free will of the party complaining or without his consent, 
whether such party be in a condition to assent or not. Where- 
fore it has been held that the improperly exposing a female 
servant to the inclemency of the weather, whereby the servant 
became sick and emaciated, was an act in the nature of an assault 
and battery.* 

The injury need not be immediate. Thus, where A threw a 
lighted s^uib into a market place, which, being tossed from hand 
to hand by different persons, at last hit B in the face and put out 
his eye, it was held that this was actionable as ttn assault and 
battery.^ So, also, it was holden an assault and battery where a 
person pushed a drunken man against another and thereby hurt 
him.* 

Neither is it necessary that the injury should be literally by 
the hand of the defendant. It may be by encouraging a dog to 
bite, or by riding over a person with a horse, or by willfully and 
violently driving a cart, etc, against the carriage of another per- 
son, and thereby causing bodily injury to the persons in it.^ The 
making a female patient strip naked, under the pretence that the 
defendant, a medical practitioner, cannot judge ot her illness, if 
he himself take off her clothes, was held an assault.^ 

(a) Self Defence. — Self defence is a primary law of nature, 

' 6 Mod., 142. 

* 1 Havk. P. C, eh. 62, i 2. 

' Forde v. Skinner, 4 0. A; P., 239. 

* Rex V. Ridley, 2 Oampb., 650-653. 
» 2 Starkie, 388. 

* 2 Blk. R., 892. 

^ 2 Arcfa. Cr. Pr., 284, note. 

* Russ. ft Rj., 130; R. v. Roeinaki, Mod. 6. C, 191, 
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and it may be laid down as a general principle that a man is 
justified, in order to defend himself against the attack of another, 
in resorting to any violence which the peculiar circumstances of 
the case may require for his protection, eyen should his conduct 
involve the life of his assailant^ 

The doctrine was laid down at an early day, that where one 
manifestly intends and endeavors by violence or surprise to com- 
mit a known felony upon a man's person (as to rob, or murder, 
or conunit a rape upon a woman), or a man's habitation or prop- 
erty (as arson or burglary), the person assaulted may repel force 
by force, and even his servant then attendant on him, or any other 
person present, may interpose for preventing mischief, and in the 
latter case the owner or any part of his family, or even a lodger 
with him, may kUl the assailant for preventing the mischief.' 
But it must be imderstood that care should be taken that the 
resistance does not exceed the bounds of mere defence, preven- 
tion or recovery, so as to become vindictive, for that would make 
the defendant the aggressor. The fact that the defendant struck 
the first blow would not justify an enormous battery; and the 
force used must not exceed the necessity of the case.^ A party 
has no right io retaliate- by an assault when it is in his power to 
keep aloof from the party striking.^ And it is the duty of one 
who is assailed to endeavor to avoid the assault, and an assault 
cannot b^ justified as made in self defence unless the danger of 
injury is so manifest and pressing that no other reasonable means 
of self protection are immediately available.^ And no words 
will justify an assault and battery.^ One who, in consequence of 
abusive language which he used to another in the house of the 
latter, is ordered out of the house and struck with an umbrella, 
has no right to repel force with force, and if he do so, and cast a 
tumbler in the face of the owner of the house and ,cut out one 
of his eyes, he cannot exonerate himself by alleging that the 
injury was the result of accident and in self defence.^ 

^ Scribner v. Beach, 4 Den., 448. 

• Foster's Orovn Law, 273. 

' * 2 Arch. Or. Pr., 5^ note; Gates v. Luensbmy, 20 John., 427; Elliott v. 
Brown, 2 Wend., 497; 6 Conn., 463, Bull N. P., 18. 

* Reg. V. Driscqll, 1 G. & Mars., 214 ; 10 Iredell, 214. 
' Kejes V. Devlin, 3 B. D. Smith, 518. 

•Id. 

^ Burke's Cose, 6 City H. Rec, 93. 
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{b) Defence 6f Others. — ^A man may justify an assault and 
battery in defence of his wife, child or servant, or either of these 
character in defence of her husband, father or master, and any 
violence necessary to this end will be excusable.^ But it is to be 
understood by this rule that the person so assisting will be 
justified only in the same cases and to the same extent as the 
party assailed, and in whose defence the party is acting; and the 
assault must only be made for the purpose of prevention, and 
cannot be justified by way of retaliation after the attack is over.' 

(c) Lawful Correction. — ^Every n[iaster has a right to correct 
his scholar, with moderation, and as long as he confines himself 
within proper bounds is protected by the law.' But a teacher, in 
inflicting corporal puniishment upon a scholar, must exercise 
reasonable judgment and discretion, and be governed as to the 
mode and severity of the punishment by the nature of the offence 
and by the age and strength of the pupil; and it will be for the 
jury to determine whether the punishment was excessive and 
improper.^ So, also, a parent may correct, in moderation, his 
child, and a guardian his ward;' and the same rule in regard to 
the exercise of judgment and discretion in inflicting the chastise- 
ment applies as in the case of teacher and scholar. ^ 

The master of a vessel may inflict moderate correction, for 
sufficient cause, upon his seamen; but should he exceed the 
bounds of moderation, and be guilty of cruelty or unnecessary 
severity, he will be liable a§ a trespasser.' But this rule does 
not extend to the case of husband and wife; for, although it has 
been observed that, as the husband is the guardian of the wife 
and bound to protect and maintain her, the law has given him a 
reasonable superiority and control over her person, and that he 
may even put gentle restraint upon her liberty, if her conduct be 
such as to require it.^ Yet a husband has no right to beat his 
wife or inflict corporal punishment upouN her;' but he may defend 

> RoU. Abr., 546 ; 1 Hawk. c. 60, §S 23, 24. 
' Barfoot v. Reynolds, Sir., 95S. 4 

* Morria' Case, 1 City H. Rec., 52. 

* Com. V. Randall, 4 Gray, 36. 

* 1 Chit. Gen'l Pr., 64, et seq.; 4 Duer, 642; 10 How., 431. 

* Brown v. Howard, 14 John., 120. 

* 2 Kent's Com., 181. 

■ Peo. V Winters, 2 Park., 10. 
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himself against her, and may restrain her from acts of violence 
towards himself or towards others.^ 

(d) In Making on Arreai* — ^The laying of hands by an officer 
upon a person in a case where he is authorized to make an arrest 
is no battery in law. Thus, where, upon a trial for assault and 
battery, evidence that the prosecutor had committed petit larceny, 
and that the alleged assault and batteryby the defendant con- 
sisted in arresting the prosecutor therefor, without process, and 
delivering him to a public 'officer, will constitute a complete 
defence.' And as private persons may arrest one in the act of 
committing a felony, a charge of assault and battery conunitted 
in making such an arrest will be dismissed.' In cases like these 
the force used must be only so great as is necessary for the pur- 
pose of effecting the object in view; and if there be an excess of 
violence, the officer will be guilty of an assault. If, therefore, a 
constable, in preventing a breach of the peace, and any person 
stands in the way, with intent to prevent him from so doing, the 
constable is justified in taking such person into custody, but not 
in striking him.* 

(d) Preservation of the Peace. — ^A person has not only a right 
but it is his duty to interfere to preserve the peace. If, there- 
fore, A and B are fighting, and C comes up and takes hold of one 
of them by the collar in order . to separate the combatants, he is 
not guilty of assault and battery. So to ky one's hand gently 
on another, whom an officer has a warrant to arrest, and to tell 
the officer that this is the man he wants, is no battery.^ 

(/) D^ence of Poeeeeeion qf Property. — If one unlawfully 
attempt to dispossess another of his personal property, he may 
be repelled with such force as is necessary to maintain posses- 
sion. This is the law of self defence which is recognized only 
in those cases where, if one were compelled to resort to the slow 
process of the law, the injury would be irreparable*^ 

A civil trespass will not justify the firing of a pistol at the 

trespasser in sudden resentment or anger. 11 a man takes 

# 

* Peo. «. Winters, 2 Park., 10. 

* Peo. V. Adlar, 3 Park., 249. 

* Peo. V. WalTen, 7 N. T. Leg. Obs., 89. 

« Levy «. Sdwftrds, 1 0. ft P., 40; see Hager o. Danforth, 20 Barb., 16; Peo. 
V. Gulick, H. k D. Sopp., 229. 

* 1 Hawk. P. C, ch. 62, § 2; Bac. Abr., tit. Assault and Battery. 

* Davis o. Whitridge, 2 Strob., 232. See Harrington r. Peo., 6 Barb., GOT. 
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forcible possession of another's close, so as to be guilty of a 
breach of the peace, it is more than a tresspass. So if a man 
with force invades and enters the dwelling house of another. 
But a man is not authorized to fire a pistol on every invasion or 
intrusion into his house. He ought, if he has a reasonable oppor- 
tunity, to endeavor to remove the trespasser without having 
recourse to the last extremity.^ 

The rule has been laid down in this State, that in cases of 
resistance to trespassers the party resisting will be guilty in law 
of an assault and battery if he resists with such violence that 
it would, if death had ensued, been manslaughter.' 

A man who is in peaceable possession of a tenement, though 
holding over after the expiration of his term, is justifiable in making 
use of as much force as may be necessary in repelling an attempt 
made by any person, without the aid of legal process, to dispossess 
him by force, though he who has been forcibly ousted from the 
naked possession by the owner of the premises, cannot maintain 
trespass; yet in retaining such possession, he has a right to repel 
force b^ force.* 

If the regulation for the collection of railroad tick^ is a rea- 
sonable one, and essential for the interests of the company, and a 
passenger refuses to comply with it, he may be requested to leave 
the car, and if he refuses to go, may be ejected without unneces- 
sary violence.^ And the right must be exercised by stopping the 
car, and in, such a maimer as is consistant with- the passenger's 
life. K the attempt be made to eject without first stopping the 
car, the passenger has the same right to repel the attempt that 
he has to resist a direct attempt to take his life.' 

The question whether the owner of goods which are in his actual 
possession, may not lawfully defend his possession of them against 
a seizure, on an attachment by an officer, who comes to take them 
on a precept against another person, who has no right or interest 
in the goods, has occasioned considerable discussion. In Massa- .. 
chusetts' it was held that the owner might maintain his possession 

> Mead's Case, 1 Dewin 0. C, 185. 

* Scribner t>. Beach, 4 Den., 448. 

* Mickle'8 GaM, 1 City H. Rec., 96. 

* Pto. V. Caryl, 3 Park., 326. Vide Peo. o. Judson, Id., 234 ; Com. v. Power, 
7 Met, 596 ; HaU o. Power, 12 Id., 482. 

» Sanford «. R. R., 23 N. Y., 343. 
■ 8 Pick., 133. 
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by force. In Alabama^ that the owner might employ as much 
force aa was necessary to protect the levy. In Vermont* a con- 
trary doctrine was held. And in this State, where a constable, 
haying an attachment against A, seized a tnmk belonging to B, 
it was held an indictable offence in the latter to attempt to regain 
possession of the trunk by assaulting the o£Scer, and that although 
he might be subject to a private action of trespass, for forcibly 
regaining possession of his own property thus taken, it was clearly 
an indictable offence thus to obstruct the officer in the execution 
of his duty.' 

•The right of recaption of personal property, exists with the 
caution that it be not exercised violently, or by breach of the 
peace, for should these accompany the act, the party would then 
be answerable criminally. In the case of personal property 
improperly detained or taken away, it may be taken from the 
house and custody of the wrong doer, even without a previous 
request; but unless it was seized or attempted to be seized forci- 
bly, the owner cannot justify doing anything more than gently 
laying his hands on the wrong doer to recover it.* Thus, where 
the plaintiff took hold of a robe in the defendant's hands, in order 
to take it«from him, upon which the defendant immediately 
knocked the plaintiff down with his fist, and the plaintiff again 
attempted on rising, to possess himself of the robe, and the 
defendant struck a blow with it, which broke the plaintiff's arm, 
it was held that the defendant was not justified in either blow.^ 
In the defence of real property, in cases of trespass thereon, the 
rule may be laid down that, in defence of bare possession, a 
wounding cannot be justified. It might, however, be justified on 
the ground of personal defence, as where, in attempting to remove 
the intruder, or prevent his forcible entry, he- should commit an 
asdault upon the person of the possessor or his family, and the 
owner should, in defence of himself or family, wound him.® K 
the defendant has actual possession of land gwned by him, he 
will be justified in using violence, if necessary in defending his 

' 12 Ala., 840. 

' 8 Ver., 824; 12 Id., 437; 17 Id., 673. See 3 Ohio, 159 ; 8 Term., 78. 

■ Peo. V, Cooper, 13 Wend., 379. 

• Scribner o. Beach, 4 Den., 448; Spencer v, McGowan, 13 Wend., 256; 
Weaver v. Bush, 8 Term. R., 78. 

• Scribner v. Beach, 4 Den., 448. 

• 2 A. K. Marsh, 669; 4 J. J. Marsh, 578. 
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possession; 1)Ut if hq has not possession^ his right of possession, 
however perfect, will not justify violence in enforcing it.^ 

A trespasser, however, is not bound to submit quietly to unrea- 
sonable or unnecessary violence, though in the wrong at the time, 
he does not thereby forfeit all right to self-protection. On the 
contrary, he may protect himself by force from unreasonable or 
wanton violence, committed or sought to be committed by the 
party trespassed upon.^ 

(ff) Accident. — ^If the injury committed were accidental, and 
not the result of negligeiice, it is no battery. Thus, if a horse, 
by sudden fright, run away with his rider, and runs against a 
man;^ or if a soldier hurt another by discharging his gun in , 
exercise;* or where skins were thrown down into a man's yard, 
being a public way, by which a person's eye was knocked out, and 
it appeared by the proof that the wind blew the skin out oT the 
way, and that the injury was caused by this circumstance.^ But 
if two persons, engaged in an unlawful act, inadvertently hit a 
third person, this is a battery, and cannot be justified on the 
ground that it was accidental, for the rule of law is that every 
one shall be held responsible for the consequences of his unlawful 
act;* and the general rule may be laid down to be that, if a party 
be in the prosecution of a legal act, an action does not lie for an 
injury resulting from an inevitable or unavoidable accident which 
occurs without any blame or default on his part.^ 

(A) Amicable Contest — As if an injury be received in playing 
at any lawful sport, as ball, by consent, it will not amount to a 
battery in law, for the intent of the parties i9 not unlawful, but 
rather commendable. But if the contest is unlawful, such as 
prize-fighting, it would be otherwise.® 

Buying Lands in Suit. — ^K any officer, judicial or mimsterial, 
or other person, shall take any conveyance of any lands or tene- 
ments, or of any interest or estate therein, from any person not 

* Hyatt V. Wood, 3 John., 239 ; Mickle's Case, 1 City H. Rec., 96 ; Id., 119. 
Tide Harrington v. Peo., d Barb., 607; Newkirk v. Sabler, 9 Id., 652. 

* Peo. V. Gulkk, HiU & D. Supp., 229. 
' Gibbons o. Pepper, 4 Mod., 40^. 

* * Weaver v. Ward, Hob., 134; 2 Roll. Abr., 548. 

* Rex «. GiU, 1 Stra., 190. 

* James v. Campbell, 5 0. & P., 372. 
» 2 Chit. Rep., 639; 1 Bing., 213. 

* Bell N. P. 15, 9 C. & P., 359. 
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being in the possession thereof, while such lands or tenements 
shall be the subject of controversy by suit in any court, knowing 
the pendency of such suit, and that the grantor was not in pos- 
session of such lands or tenements, he shall, upon conviction, be 
deemed guilty of a misdemeanor.^ 

Buying Lands wtien Ormdor is out of Possession. — ^No person 
shall buy or sell, or in any manner procure or make or take any 
promise or covenant to convey any pretended right or title to any 
lands or tenements, unless the grantor thereof or the person 
making such promise or covenant shall have been in possession, 
or he, and those by whom he claims shall have been in possession 
of the same or of the reversion ox remainder thereof, or have 
taken the rents and profits thereof for the space of one year 
before such grant, conveyance, sale, promise or covenant made; 
and every person violating this provision shall be deemed guilly 
of a misdemeanor.' 

The two last preceding sections do not apply to any mortgage 
executed by a person not in possession of lands allowed by the 
provisions of the first chapter of the second part of the Bevised 
Statutes, nor to any conveyance of lands and tenements to any 
person in the lawful possession thereof.' 

Barratry, — ^This offence consists in some willful act or miscon- 
duct of a shipmaster, done for a fraudulent or unlawful purpose, 
contrary to their duty to the owner of the vessel.^ Such as a 
criminal delay of the voyage,^ or dropping anchor and going 
ashore for a private adventure,^ and in short every willful act on 
the part of the master of known illegality, every gross malver- 
sion in his ofiBce, or criminal negligence, by whatever motive 
induced, whereby the owner is damnified, comes within the legal 
definition of barratry.^ 

Barretry. — ^Common barretry is the practice of exciting ground- 
less judicial proceedings, and a common barretor is defined to be 
a common mover, exciter or maintainer of suits or quarrels in 

« 2 R. S., 6W, § 5; 14 Barb., 441 ; 21 Wend., 99. 

• 2 R. S., 691, S 6; 20 Barb., 4^9; Id., 465; 20 Wend., 212; 22 Id., 403. 

• Id., § 7. See 5th ed. R. S., vol. 3, p. 30, § 168. 

« 3 Pet., 222; 4 Dallas, 294; 14 Mass., 1 ; 2 Cowp., 143; 4 Term Rep., 33; 
19 Pick., 34. 

• 8 Taunt., 684. 

• 4 Term, 33. 

' Lawton v. Sun Ins. Co., 2 Cush., 500. 
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courts of record or other courts, or by all kinds of disturbance 
of the "pea/fSe, or by spreading false rumors and calunmies, 
whereby discord and disquiet may grow among neighbors.^ But 
one act of this description will not make one a barretor, as it is 
necessary in an indictment for this offence to charge the defend- 
ant with being a common barretor, which is a term of art appro- 
priated by law to this crime.^ And it has been held that the 
commencing of three suits where one may serve every justifiable 
purpose, may be evidence of three acts of barretry, if particular 
directions were given to the attorney with a malicious design to 
harrass and oppress the debtor.' 

Building and Loan Companies^ Fraud by Officei*8 of. — ^No 
officer, trustee, attorney, agent or servant of any such incorpora- 
tion, shall use or dispose of any part of the funds of such asso- 
ciation, or assign, transfer, cancel or deliver up, or acknowledge 
satisfaction of any bond, mortgage or other written instrument 
belonging to such association, unless duly authorized, or be guilty 
of any fraud in the performance of his duties, and every person 
guilty df a violation of the above provisions, shall be liable to 
an indictment for a misdemeanor, punishable by fine or imprison- 
ment, or both, in the discretion of the court in which he shall 
be tried.* 

CheaU. — ^At the common law it was said by some writers that 
deceitful practices in defrauding or endeavoring to defraud 
another of his own right, by means of some artful device, con- 
trary to the plain rules of common honesty, were indictable as 
cheats.^ But the rulei was laid down by East and Bussell that 
a cheat or fraud effected by an unfair dealing and imposition on 
an individual, in a private transaction between the parties, could 
not be the subject of indictment at common law, and that to 
render it indictable it should appear that it either affcycted or 
might affect the public.^ And this latter expression coincides 
with the rule as laid down in this State, that at common law no 

* 1 Hawk. P. C, eh. 81, SS 1, 2 ; Co. Litt., 368; R. o. Uriyn, 2 Sound, 308, 
note 1. 

* 8 Co., 36; 1 Sid., 282; 6 Mod., 311. 

* Com. V. McCuUoch, 15 Mass., 227. 

* 5th ed. R. S., vol. 2, p. 782, § 9. 
.• 1 Hawk., ch. 71, § 1. 

* 2 East. P. C, ch. 18, § 2; 2 Ru88. on Or., 282. 
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mere fraud not amounting to felouy^ is an indictable offence 
unless it affects the public' 

Among other offences of this nature known to the common 
law were the selling of imwholesome provisions,' and the 
adulteration of food with noxious ingredients, for the sake of 
gain.^ But this class of cases have been in this work treated as 
nuisances, upon the ground that they are injurious to a large 
class of the community.^ And it will be foimd that most of the 
cases of cheats which arise in practice that do not fall either 
under the definition of a nuisance or of some special statute made 
applicable to the particular case, or else under our statute in 
relation to false pretences, are injuries affecting merely the indi- 
vidual concerned, and not the public, and that the party's only 
redress is by action, and not by indictment and criminal prosecu- 
tion. 

Much uncertainly and confusion existe among the adjudged 
cases in relation to injuries by means of fraud, nor are the decis- 
ions entirely harmonious, but from an examination of them all it 
may be gathered that by no . means was eveiy fraud or . cheat 
indictable at common law. Two things, at least, were essentially 
requisite; the fraud must have been such as tended tb injure the 
public, and it must have been one against which common pru- 
dence could not guard.^ 

Oruelty to Animals* — The statute in relation to cruelty to 
animals declares it to be a misdemeanor for any person to over- 
drive, overload, torture, torment, deprive of necessary suste- 
nance, or unnecessarily or cruelly beat, or needlessly mutilate or 
kill, or cause the same to be done, to any living creature; also 
to keep or use, or in any way be connected with or interested in 
the management of, or to receive money for the admission of 
any person to any place kept or used for the purpose of %hting 
or baiting any bull, bear, dog, cock or other creature, or who 
shall aid, encourage or assist therein, or who shall suffer or per- 
mit any place to be so kept or used; also to impound animals 

' Vide False Pretences, vol. 1, ante, p. 559. 

* Peo. o. Gates, 13 Wend., 311; Peo. v. Stone, 9 Id., 182. See 6 Mastf., 72 ; 
Peo. V. Herrick, 13 Wend., 87; Burns' Just., tit. Cheat. 

• 2 East. P. C, ch. 18, S 4. 

* Rex o. Dixon, 4 Gamp., 12. 

• Vide Nuisance, post. 

■ 1 Lead. Or. Cas., 11, note. See False Pretences, vol. 1, ante, p. 660, 
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without a sufficient quantity of good and wholesome water; also 
to carry animals upon any vehicle or otherwise in a cruel or 
inhuman manner; also to abandon sick, infirm or disabled 
creatures to die. But nothing in the act is to be construed to 
prohibit or interfere with any properly conducted scientific 
experiments or investigations, which experiments shall be per- 
formed only under the authority of the faculty of some regularly 
incorporated medical college or university of the State of New 
York.i 

A previous statute of the State reads as follows: '^ Every per- 
son who shall maliciously kill, maim or wound any horse, ox or 
other cattle, or any sheep belonging to another, or shall mali- 
ciously and cruelly beat or torture any such animal, whether 
belonging to himself or another, shall, upon conviction, be 
adjudged guilty of a misdemeanor.' 

Concealinff Estate by Insolvent Dd>tors. — ^If any insolvent 
debtor, who shall apply for a discharge from his debts, under the 
provisions of the third article of the second title of the fifth 
chapter of the second part of the Bevised Statutes, or shall apply 
for a discharge from imprisonment, under the sixth article of the 
before mentioned title, shall willfully, 

1. Conceal any part of his estate or effects, or any books or 
writings relative thereto, either before or after the execution of 
any assignment, as provided in the said articles; or, 

2. Conceal and not disclose to the court or officer before whom 
his petition may be pending any debts or demands which he shall 
have collected, or any transfer of his real or personal estate which 
he may have made after presenting to such court or officer a 
schedule of his estate, 

Such debtor shall, upon conviction, be adjudged guilty of a 
misdemeanor.^ 

Oancealtnff the Death of a Child. — Any woman who shall 
endeavor privately, either by herself or the procurement of others, 
to conceal the death of any issue of her body, which, if bom 
alive, would by law be a bastard, whether it was bom dead or 
alive, or whether it was murdered or not, shall be deemed guilty 

* Laws 1867, ch. 375, vol. 1, p. 834. See also Prize (Dog, Bear, Bull and 
Cock) Fighting, post, p. 

* 2 R. S., 695, § 28. 

* Id., 691, § 4. 
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of a misdemeanor, and shall, on conviction thereof, be punished 
by imprisonment in a county jail not exceeding one year.^ A 
second conviction of the above offence is a felony.' 

Court Houae^ Selling Liquors in. — ^No spiritous liquor shall, 
on any pretence ^rhatever, be sold within any building established 
as a court house for the holding of courts of record while any 
such court or any circuit court shall be sitting therein, except in 
such part of such building not appropriated to the use of courts 
or juries attending them, in which such sale shall have been 
authorized by a resolution of the board of supervisors of the 
county. Every person violating the above provision shall be 
deemed guilty of a misdemeanor.^ 

Counterfeiting Ownertf Brands on OoBka and Packages. — 
Every person who shall counterfeit or fraudulently alter or 
deface the brands or other marks put upon any hogshead, barrel 
or half barrel containing flour, meal, beef, pork, pot or pearl 
ashes, fish, fish oil, liver oil, or distilled spirits, by the owner 
thereof, shall be deemed guilty of a misdemeanor, punishable by 
fine not exceeding five hundred dollars, or by imprisonment not 
exceeding one year.^ 

Concealing Prisoners Untitled to Habeas Corpus or Certi- 
orari — ^Any one having in his custody or under his power any 
person who, by the provisions of the Bevised Statutes, Tfould be 
entitled to a writ of habeas corpus or certiorari to enquire into 
the cause of his detention, who shall, with intent to elude the 
service of any such writ, or to avoid the effect thereof, transfer 
any such prisoner to the custody or place him under the power 
or control of another, or conceal him, or change the place of his 
confinement, is guilty of a misdemeanor.^ 

Compounding Misdemeanors. — ^E^very person having a knowl- 
edge of the actual commission of any offence, punishable by 
imprisonment in a county jail or by fine, or of any misdemeanor 
or violation of any statute, for which any pecuniary or other 
penalty or forfeiture is, or shall be prescribed; who shall take 

any money, property, gratuity or reward, or any engagement or 

• 
> 2 R. S., 694, § 22. 

• Jd., § 23. See Second Offences, ante, vol. 1. 
■ 2 R. S., 291, § 83. 

• 1 R. S., 568, § 17. 

• 2 R. S., 572, § 77; 2 Duer, 42. 
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promise therefor, upon any agreement or miderstandlng, express 
or implied, to compound or conceal any such offence or misde- 
meanor, or to abstain from any prosecution therefor, or to with- 
hold any evidence thereof, shall, upon conviction, be adjudged 
guilty of a misdemeanor.^ 

Criminal Contempts. — ^Every person who sha|l be guilty of 
any criminal contempt, enumerated in the second title of the 
third chapter of the third part of the Bevised Statutes, shall be 
liable to indicjtment therefor for a misdemeanor.^ 

The following constitute the criminal contempts above refer- 
red to: 

1. Disorderly, contemptuous or insolent behavior committed 
in a court of record during its sitting, in immediate view and 
presence, and directly tending to interrupt its proceedings, or 
impair the respect due to its authority. 

2. Any breach of the peace, noise or other disturbance directly 
tending to interrupt its proceedings. 

3. Willful disobedience of any process or order lawfully issued 
or made by it. 

4. Besistance willfully offered by any person to the lawful 
order or process of the court. 

5. The contumacious and unlawful refusal of any person to be 
sworn as a witness, and when so sworn, the like refusal to answer 
any proper and legal interrogatory. 

6. The publication of a false or grossly inaccurate report of 
its proceedings; but no court can punish as a contempt, the pub- 
lication of true, full and fair reports of any trial, argument, pro- 
ceedings or decision had in such court.^ In case of the punish- 
ment for contempts without indictment, it may be by fine or by 
imprisonment in the jail of the county, where the court may be 
sitting, or by both, in the discretion of the court; but the fine 
shall in no case exceed the sum of tyro hundred and fifty dollars, 
nor the imprisonment thirty days; and where any person shall be 
committed to prison for the non-payment of any such fine, he 
shall be discharged at the expiration of thirty days.^ Persons 

• 

' 2 R. S., 692, § 12; 15 Barb., 541. Vide Compounding Felonies, ante, vol. 
1, p. 541. « 

• Id., § 14. 

• 2 R. S., 278, § 8 ; 15 Barb., 193; 1 Duer, 512; 4 Sand., 639. 

• Id., §9; 2 Den., 572. 
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punished for contempts under the provisions of the Bevised 
Statutes are, notwithstanding, liable to indictment for such offence; 
but the court before which a conviction shall be had on such 
indictment, in forming its sentence, is required by statute to take 
into consideration the punishment before inflicted.^ 

Cemeteries^ 'Rural, Destroying Tombs^ etc., in. — ^Any person 
who shall willfully destroy, mutilate, deface, injure or remove 
any tomb, monument, grave-stone, building or other structure 
placed in any cemetei^ of any rural cemetery association, or any 
fence, railing or other work for the- protection or ornament 
thereof, or of any tomb, monument or grave-stone or other 
structui'e aforesaid, or of any plat or lot within such cemetery, 
or shall willfully destroy, cut, break or injure any tree, shrub or 
plant within the limits of such cemetery, shall be deemed guilty 
of a misdemeanor.' 

Cemetery J Private, Injuring Fences, etc. — ^Every person who 
shall pull down or deface any fence, monument or stone in or 
about any private cemetery, incorporated under the provisions of 
the Bevised Statutes, shall forfeit to the said corporation a sum 
not exceeding four hundred dollars for each offence, to be 
recovered in a court of record, and such ofiemder shall be 
adjudged guilty of a misdemeanor.^ 

Cim^ery, Killing Birds in, etc. — (a) Any person who shall 
kill or wound or trap any bird within any cemetery or public 
burying groimd, or who shall destroy any bird's nest, or remove 
the eggs or the young birds therefrom, shall be deemed guilty of 
a misdeiheanor, punishable by a fine of five dollars for every bird 
killed, wounded or trapped, and for every bird's nest destroyed, 
or eggs or yoting birds removed, recoverable in any justice's 
court within the county where the offence has been committed, to 
be sued for by any person making the coniplaint, the penalty to 
go towards the support of the poor of the county.* 

(6) Any person who shall knowingly buy or sell any bird 
which has been killed or trapped, or shall have such birds on 
sale, shall be deemed guilty of a misdemeanor, punishable by a 
fine of five dollars for every bird bought, sold or on sale, to 

» 2 R. S., 279, S'lS. 

• 5th ed. R. S., vol. 2, p. 630, § 13; Laws 1847, ch. 133. 

' Id., p. 632, § 23 ; Laws 1854, ch. 112. See Malicious Mischief. 

« 2 R. S., 697, § 63 ; Laws 1853, ch. 629, § 1. 
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t^e recovered and disposed of in like manner as above pro^ 
vided for.^ 

The provisions of the last two sections are made applicable to 
every place within the distance of two miles of the boundaries 
of the Greenwood Cemetery inclosure in thq county of Kings.' 

Caucvses cmd Primary Meetintfa^ IrUerfering TFi'^A.— If any 
)[>erson shall, by bribery) menance or other corrupt means or 
device whatsoever, either directly or indirectly, attempt to influ- 
ence any person^ delegate or substitute, entitled under the call 
of any political party of this State, to vote in any primary meet- 
ing, caucus or convention of any such party, in giving his vote 
or ballot, or deter him in giving the same, or hinder him in the 
free exercise of the right of suffirage at any such primary meet* 
ing, caucus or convention, and shall be convicted thereof, such 
person, so offending and convicted, shall be adjudged guilty of a 
misdemeanor, and shall be fined or imprisoned, accordbg'to the 
discretion of the court before which such conviction shall be had; 
such fine in no case to exceed five hundred dollars, and such 
imprisonment one year.' 

CoTispiracy.-^The offence of conspiracy is said to be more 
difficult to be ascertained precisely than any other for which an 
indictment lies, and is, indeed, rather to be considered as governed 
by positive decisions than by any consistent and intelligible prin« 
ciples of law%^ The modem offence comprises numerous acts not 
mentioned by the older criminal writers. Thus, Lord Cokb 
described the offence as a consultation and agreement between 
two or more to appeal or indict an innocent person falsely and 
inaliciously, whom they accordingly cause to be indicted or 
appealed, and afterwards the party is acquitted by the verdict of 
twelve men.' And Blagksix>nb confines the offence to malicious 
accusation, and does not enter into a discussion of any other 
species of conspiracy** At a later day it was said the offence 
consisted, according to all the authorities, not in the accomplish- 
ment of any injurious or unlawful purpose^ nor in any one act 

■ 2 R. S., 697, § 64; Laws 1853, cH. 629, $ 2. 

* Id., § 65 ; Laws 1855, ch. 564, §1. 
» Laws 1866, ch. 783. 

* Dick. Sess. 

* 3 Inst., 143. 

* 4 Black. Com., 136. 

C. P. Vol. II— 3. 
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moving towards that purpose, but in the actual concert an J 
agreement of two or more persons to effect something which, 
being so connected and agreed, the law regards as the object of 
an indictable conspiracy, and that there were two classes of cases' 
in which the criminality of such agreement was perfectly 
intelligible and obfiousr 1st- Where the object proposed would 
if accomplished, be a criminal offence in all the parties acting in 
it. 2d. Where, though the ultimate object may be lawful, the 
means by which the parties, conspirators, propose to effect their 
purpose, necessarily involve them in an indictable offence.^ And 
the authorities nave held that the gist of a conspiracy is the 
imlawful confederacy to do an unlawful act, or a lawful act for 
an unlawful purpose, though nothing be done in prosecution of 
it, the offence being complete when the confederacy is made.^ 
But in regarding the above definitions of the offence it should be 
borne in mind that our statute provides that no agreement, 
except to commit a felony upon the person of another, or to 
commit arson or burglary, shall be dieemed a conspiracy, unless' 
some act besides such agreement be done to effect the object 
thereof by one or more of the parties to such agreement. 
The New York statute upon this subject is as follows: 
K two or more persons shall conspire, 1st. To commit any 
ofience ; or, 2d. Falsely and maliciously to indict another for any 
offence, or to procure another to be charged or arrested for such 
offence; or, 3d. Falsely to move or maintain any suit; 6r, 4th. To 
cheat and defhiud any person of any property by any means 
which are in themselves criminal; or, 5th. To cheat and defraud 
any person of any property by any means which, if executed, 
would amount to a cheat, or to obtaining money or property by 
false pretences; or, 6th. To commit any act injurious to the 
public health, to public morals, or ta trade or commerce, or for 
the perversion or obstruction of justice, or the due administra^ 
tion of the laws, shall be deemed guilty of a misdemeanor.^ 

No conspiracies, other than such as are enumerated above, are* 
punishable criminally. 

* Obserrations by Mr. Talfourd, in his edition of Dick^ Sess.; 4 Bla. Com., 
136; 1 Hawk. P. C, ch. 72, $ 2; 2 East. P. C, ch. 18, § 5; 4 Met., Ill v 1 
IVhee. Or. Gas., 142. 

* Peo. V. Mather, 4 Wend., 259 ; 2 Mass., 337-538-112; 6 Id., 74 ; 3 Serg. & 
Bawle, 220; 9 Mass., 415; 4 Met., Ill; Stonn'fi Case, 1 City H. lUc., 169. 

* 2 R. S., 692, § 8. See 1 Whee. Cr. Cas., pp. 150-222; 23 Barb., 633. 



iJo Agreement, except to commit a felony upon the person of 
Another, or to commit arson or burglary, shall be deemed a con« 
Bpiracy, unless some act beside such agreement be done to effect 
the object thereof by ode or more of the parties to such agree- 
ment^ 

All conspiracies whatsoever, wrongfully to prejudice a third 
person, were highly criminal at common law, as when divers per* 
sons confederate together by indirect means to impoverish a third 
person, or falsely and maliciously to charge a man with being the 
reputed father of a bdstftrd child, or to maintain one another in 
any matter whether it be true or false*' But where there was a 
combination to commit a trespass upon the land of another, 
though alleged to be with force, and by striking terror^ by carry- 
ing offensive Weapons in ^e nighty it was held not to be punish- 
able as a conspirucy.^ 

The conspiring to obstruct, pretent or defeat the course of 
public justice, to injure the public health as by selling unwhole- 
some provisions, or to effect any public mischief, as by raising 
the price of the public funds by illegal means, are offences pun- 
ishable by indictment. So, also, all combinations or confedera- 
cies wrongfully to prejudice an individual^ whether the intention 
be to injure his property, his person or his character, are misde- 
meanors, and were at common law adjudged conspiracies.^ 

When the defendants were charged with a conspiracy against 
public justice^ in causing a man* to be executed for a robbery 
which they knew he was innocent of. With the intent to get into 
their possession the reward offered, it was held that it would 
have been equally a conspiracy, though the defendants had failed 
in their infamous design, and the man had been acquitted.^ 

A conspiracy to indict a person for the purpose of extorting 
money from hhn is a misdemeanor whether the charge be true or 

It has been held in this State that a conspiracy of journeymen 
workmen, or bf any trade or handicraft, to raise their wages by 

' 2 R. S.) 692, §S 0, 10; Peo. v. Chase, 16 Barb., 495. 

* 1 Hawk, P. 0., ch. 72, § 2. 

' R. V. Tarner, 13 East. R., 228. 

* 4 Penn. L. J., 63-64. 

* R. V. McDaniel, 1 Leach, 45. , 
^ R. o. noUiiigbcrry, 4 B; & C, 329; 
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entering into combinations to coerce jonmeymen and master 
workmen employed in some trade or business to conform to rules 
estebli^hed by such combination, for the purpose of regulating 
the price of labor, and carrying such rules into effect by overt 
acts, is indictable as a misdemeanor, and it was accordingly held 
where journeymen shoemakers conspired together and fixed the 
price of making coarse boots, and entered into a combination 
that if a journeyman shoemaker should make such boots for a 
compensation below the rate established he should pay a penalty 
of ten dollars, and if any master shoemaker employed a journey^ 
man who* had violated their rules, that they would refuse'to work 
for hun and would quit his employment, and carried such com- 
bimition into effect by leaving the employment of a master 
workman in whose service was a journeyman who had violated 
their rules, and thus compelled the master shoemaker to dis' 
charge such journeyman from his employ, that the parties thus 
conspiring were guilty of a nnsdemeanor and punishable accord* 
ingly.» 

. It was also held that an association among the whole or a large 
portion of the proprietors of boats on' the Erie and Oswego 
canals, under an agreement to regulate the price of freight and 
passage by a uniform scale, to be fixed by a committee chosen by 
thendselves, and to divide the profits of their business according 
to the number of boats employed by each, with provinons pro^ 
habiting the members from engaging in similar business out of 
the State, is illegal. The tendency of such an agreement is to 
increase prices, to prevent wholesome competition, and to diminish 
the public revenue, and is against public policy.^ 

A con£qpiracy to manufacture base and spurious indigo^ with a 
fraudulent intent to sell the same as good and genuine indigo, i» 
indictable.^ 

It is provided by our statute that in trials for conspiracy in 
those cases where an overt act is required by law to consmnate 
the offence, no conviction shall be had imless one or more overt 
acts be expressly alleged in the indictment, nor unless one or 
more of the acts so alleged be proved on the trial; but other 

* Peo. ©. Fisher, 14 Wend., 11 ; C<mtra, 4 Met., 111. 

* Stanton o. Allen, 5 Den., 534. See also Hooker v. Vandewater, 4 Den., 349. 
' Comv «. Judd, 2 Mass. 329. 
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crrert acts not alleged in the indictment may be giren in evidence 
on the part of the prosecution•^ 

Whether a confederacy, agreement or understanding exists, 
may be left to reasonable inference; it may be collected from all 
the circumstances of the case. If a series of acts is to be per- 
formed with a view to produce a particular result, he who aids 
in the performance of any one of these acts, in order to bring 
about this result, knowing what the object is, must have the inten- 
tion to effectuate the end proposed; and if he operates with others, 
knowing them to have the same design, there is in fact an agree- 
ment between him and them; his criminal intent is not to be dis- 
tinguished from the intent of those who first formed the plan of 
the conspiracy.^ A conspiracy to commit a misdemeanor, is not 
merged in the misdemeanor the result of the conspiracy when 
committed; but where the crime perpetrated is of a higher grade 
of offence than a misdemeanor^ the misdemeanor is merged in the 
crime.^ To constitute the offence of conspiracy, there must be a 
conspiracy to cheat and defraud some person of his property. 
Although there may have been an intention to defraud, yet if the 
means used could not possibly have that effect, the offence is not 
complete.^ 

Ohamp€rty.-^T\nB has been defined to be a species of maintain- 
ance being a bargain with a plamtiff or defendant, campum par- 
tire to divide the land or other matter sued for between them, if 
they prevail at law, whereupon the champertor is to carry on the 
party's suit at his own expense.* And where an attorney pur- 
chases from his client the whole subject matter of controversy 
for his own benefit, it is champerty, though he has seme interest 
of his own.® 

Our statutlss contain the following provisions in regard to the 
buying of claims and demands, for the purposes of prosecution : 
" No attorney, counsellor or solicitor shall, directly or indirectly, 
buy, or be in any manner interested in buying, any bond, bill, 
promissory note, bill of exchange, book debt or other thing in 

» 2 R. S., 735, § 19. 

* 7 Bo8t. Law Rep., 58. 

* Peo. V. Mather, 4 Wend., 229. 
« March V. Peo., 7 Barb., 391. 

* 4 Black. Com., 135. , 

* Arden v. Patterson, 5 John. Gh., 44. See Maintenance^ and 2 R. S., 691, 
§§ 5, 6 ; also buying lands in suit when the grantor is out of possession, ante. 



S8 OF MISDEMEANORS. 

Action, with the intent and for the purpose of bringing any suit 
thereon ; and no attorney, counsellor or solicitor, by himself or 
by or in the nan>e of another, either before or after suit brought, 
shall lend or advance, or agree to lend or advance, or procure to 
be lent or advanced, any money on any bond, bill of exchange, 
draft or other thing in action, to any person as an inducement to 
the placing, or in consideration of having placed, in the hands of 
such attorney, counsellor or solicitor, or in the hands of any other 
person, any debt, demand or thing in action for collection." 

*' Every attorney, counsellor or solicitor who shall violate either 
of the above provisions, is to be deemed guilty of a misdemeanor, 
and on conviction thereof, shall be punished by fine or imprison- 
ment, or both ; and he shall also be removed from office in the 
several courts in which he is licensed."^ 

The above provisions of the statute have been held not to 
apply to a demand purchased with the intent of prosecuting it iu 
the justices court,^ 

No justice of the peace or constable shall, directly or indirectly, 
buy or be interested in buying any bond, note or other demand 
or cause of action, for thepurpose of commencing any suit thereou 
before a justice ; nor shall any justice or constable, either before 
or after suit brought, lend or advance, or agree to lend or advance, 
or procure to be lent or advanced, any money or other valuable 
thing to any person, in consideration of, or as a reward for, or 
inducement to the placing or having placed in the hands of such 
justice or constable any debt, demand or cause of action what- 
ever for prosecution or collection. 

Every justice or constable offending against the above provi- 
sions, shall be deemed guilty of a misdemeanor, and upon convic- 
tion, shall be subject to fine or imprisonment, of both, in the dis- 
cretion of the coiirt ; and every such conviction shall operate as 
a forfeiture of the office of the justice or constable so convicted.^ 

Disclosing J^acC of IndictmerU Found.— iio grand juror, con- 
stable, district attorney, clerk or judge of any court, shall disclose 
the fact of an indictment having been found against any person 
for a felony, not in actual confinement, until the defendant in such 

» 2 R. S., 288, §§ 68, 59, 60. 

' Goodell V. People, 5 Park., 206. S^ 3 Wend., 120; 3 Sandf , 696; Li^w« 
1847, ch. 470, 5 47, vol. 2, p. 647- 
• i R. S., 267, § 161, 
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aidictment shall have been arrested thereon ; and every person 
violating the above provision is guilty of a misdemeanor.^ 

The above section does not extend to any district attorney, 
sheriff or other officer making any such disclosure by the issuing, 
or in the execution, of any process in such indictment, or in any 
other way when it shall become necessary in the discharge of any 
official duty.' 

In charging grand juries, it is made the duty of the court to 
apprise them of the foregoing provision respecting the disclosure 
of the fact that any indictment has been found.^ 

Disobeying Commands of Officers to Render Assistance in 
Criminal Cases. — Every person willfully and unlawfully dis- 
obeying the commands of sheriff, constables, marshals or other 
persons lawfully authorized to execute any criminal process, for 
assistance in executing the same, or in securing and conveying to 
the proper jail or before the proper magistrate- any person duly 
arrested by them, are to be deemed guilty of a misdemeanor.^ 

Election Laws^ Violation of. — ^If any person shall, by bribery, 
menace or other corrupt means or device whatsoever, either 
directly or indirectly, attempt to influence any elector of this 
State in giving his vote or ballot, or deter him from giving the ' 
same, or distm'b or hinder him in the free exercise of the right 
of suffrage at any election within this State, held pursuant to 
chapter six of part one of the Bevised Statutes, entitled *' Of 
elections for other than militia and town officers," and shall 
thereof be convicted, such person so offending and convicted 
shall be adjudged guilty of a misdemeanor, and be fined or ' 
imprisoned according to the discretion of the court before which 
such conviction shall be had; such fine in no case to exceed five 
hundred dollars, nor such imprisonment one year.^ 

K any officer or other person shall call out or order any of the 
militia of this State, to appear and exercise on any day during 
any election to be held by virtue of the above mentioned chapter, 
or within five days previous thereto, he shall forfeit the sum of 
five hundred dollars for every such offence.® 

» 2 R. S., 726, § 39. 

• Id., § 40. 
/ « Id., § 41. 

' • 2 R. S., 746, § 30. 

• 5th ed. R. S., vol. 1, p. 448, § 4. 

• Id., § 5. 
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It shall not be lawful for any candidate for anyelectiye office, 
with intent to promote his election, or for any other person, with 
intent to promote the election of any such candidate, either, Ist. 
To provide or furmsh entertainment, at his expense, to any meet- 
ing of electors previous to or during the election at which he 
shall be a candidate; or, 2d. To pay for, procure or engage to 
pay for, any such entertainment; or, 3d. To furnish any money, 
. or deliver any property, or otherwise compensate any person for 
procuring the attendance of voters at the polls; or, 4th. To 
engage to pay any money, or deliver any property, or otherwise 
ciompensate any person for procuring the attendance of voters at 
the polls; or, 5th. To contribute money for any other purpose 
intended to promote an election of any particular person or 
ticket, except for defraying the expenses of printing and the 
circulation of votes, handbills and other papers previous to any 
such election, or for conveying sick, poor or' infirm electors to the 
polls.* 

Where the defendant agreed to pay the plaintiff one thousand 
dollars in consideration that the latter, who had built a log cabin, 
would keep it open for the accommodation of political meetings, 
to further the success of certain persons nominated for members 
of Ongress, it was held that the agreement was illegal and could 
not be enforced.* 

No person shall fraudulently or deceitfully change or alter a 
ballot of any elector, nor shall furnish an elector any ballot con- 
taining more than the proper niunber of names, or cause any 
other deceit to be practiced, with intent fraudulently to induce 
such elector to deposit the same as his vote, and thereby to have 
the same thrown out and not counted.^ 

It is further provided, that any person offending against the 
provisions of the^ act in relation to the violation of the election 
laws, shall be deemed guilty of a misdemeanor, punishable by 
fine, not exceeding two hundred and fifty dollars, or by im- 
prisonment, not exceeding six months.^ 

If any person shall willfully disobey any lawful command of 
the board of inspectors of any election, or shall willfully and 

» 5th ed. R. S., vol. 1, p. 448, § 6. 

• Jackson v. Walker, 5 HiU, 27; 7 Id., 387, 
» 6th ed. R. S., \oL 1, p. 448, § 7, 

* Id., § 8. 
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without lawful authority obstruct, hinder or delay any elector on 
his way to any poll where an election shall be held, or while he 
is exercising or attempting to exercise the right of voting, or 
shall aid or assist in such obstruction or delay, he shall, on con- 
yiction, be adjudged guilty of a misdemeanor, and be fined in a 
sum not exceeding two hundred End fifty dollars, and may be 
imprisoned, in the discretion of the court, for not more than six 
months.^ 

Any person who, at any general or special election, or city or 
charter election, shall knowingly vote, or offer to vote, in any 
election district in which he does not reside, except as provided 
in the above mentioned act, or who shall vote, or offer to vote, 
more than once at the same election, either in the same or in any 
other election district, shall, on conviction, be adjudged guilty 
of a misdemeanor, and punishable by fine, not exceeding two 
hundred dollars, or by imprisonment, not exceeding six months, 
or by both, as the court may direct.' 

Every person who shall procure, aid, assist, counsel or advise 
another to give or offer his vote, at any general, town, city or 
charter election, knowing that the person is not duly qualified to 
vote at the place where the vote is given or offered, and every 
person who shall procure, aid, assist, counsel or advise another 
to go or come into any town, ward or election district, for the 
purpose of giving his vote at any general, special, town or city 
election, knowing that the person is not duly qualified to vote in 
such town, or ward, or election district, is also guilty of a misde- 
meanor, and IB to be punished as last above provided.' 

Any person not duly qualified to vote under the laws of this 
StatC) who shall knowingly vote, or offer to vote, at any general, 
special, town or charter election in this State, shall be adjudged 
guilty of a misdemeanor, and on conviction, shall be imprisoned 
for a period not exceeding six months, at the discretion of the 
court before which the offence is tried.^ 

In case any inspector of election shall knowingly and willfUlly 
permit or suffer any person to vote at any election who is not 
entitled to vote thereat, the said inspector so offending shall, on 

> 5th ed. R. S., vol. 1, p. 448, § 9. 

• Id., § 10. 

• Id., §§ 11, 12. 

• Id., § 13. 
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conviction thereof, be adjudged guilty of a misdemeanor, and 
shall be sentenced to pay a fine of five hundred dollars, and be 
imprisoned in the county jail for six months.^ 

It is further provided, that if any officer on whom any duty is 
enjoined by chapter six of part one of the Bevised Statutes, 
entitled '* Of elections for other than militia and town officers," 
or in any statute relating to elections, shall be guilty of any 
willful neglect of such duty, or of any corrupt conduct in the 
execution of the same, and be thereof convicted, he shall bo 
deemed guilty of a misdemeanor, punishable by fine or imprison- 
ment, the fine in no case to exceed the sum of five hundred 
dollars, and the imprisonment the term of one year.' 

Escape from an Officer^ Aiding an. — ^Every person who shall 
aid or assist any prisoner in escaping, or in attempting to escape 
from the custody of any sheriff, coroner, marshal, constable or 
other officer or person who shall have the lawful chaise of such 
prisoner upon any charge shall, upon conviction, be punished by 
imprisonment in a county jail not exceeding one year, or by fine 
not exceeding two hundred and fifty dollars, or by both such fine 
and imprisonment.' 

Escape from Jaily Aiding in. — ^Every person who, by any 
means whatever, shall aid or assist any prisoner lawfully com- 
mitted to any jail or place of confinement, in exection of any con- 
viction, or on a charge for any criminal offence other than felony, 
whether such escape be effected or not, or who shall convey into 
such jail or place of confinement, any disguise, instrument, arms, or 
other thing, proper or useful to facilitate the escape of any pris^ 
oner, with intent to facilitate the escape of any prisoner so com- 
mitted, whether such escape shall be effected or attempted, or 
not, shall, upon conviction, be imprisoned in a county jail not 
exceeding one year, or by fine not exceeding five hundred dollars, 
or both such fine and imprisonment.^ But if any aid and assist- 
ance prohibited by the last sections be rendered by any prisoner 
detained for any crime in the same jail, or place of confinement, 
with the intent of facilitating his own escape, the punishment 

» 5th ed. R. S., vol. 1, p. 433, § 41. 

• Id., p. 447, § 3. 

' 2 R. S., 684, § 20. See Escapes, yol. 1, p. 556. 

* 2 R. S., 684, 5 18. 
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of such prisoner sliall not exceed that prescribed by law, upon a 
conviction for his own escape.^ 

E scape fi*om Jails, Attempts. — ^Every person lawfully impris* 
oned in a county jail, for any cause whatever, who shall forcibly 
break the prison, with intent escape therefrom, or who shall 
attempt, by any force or violence, to escape from such prison, 
although no escape be effected shall, upon conviction, be impris- 
oned in a county jail not exceeding one year.' 

The rule was laid down by Sir Wiluam Bussell that, if an 
innocent person be conunitted by a lawful mittimus, on such a 
suspicion of felony, actually done by some other^ as will justify 
his imprisonment, though he be neither indicted nor appealed, he 
is within the statute if he break the prison, for he was legally in 
custody, and ought to have submitted to it until he had been dis- 
charged by due course of law. But if no felony at all were done, 
and the party be neither indicted nor appealed, no mittimus for 
such a supposed crime will make him guilty, within the statute, 
by breaking prison, his imprisonment being unjustifiable. And, 
although a felony were done, yet, if there were no just cause of 
suspicion, either to arrest or commit the party, his breaking the 
prison will not be felony if the mittimus be not in such form as 
the law requires, because the lawfulness of bis imprisonment in such 
such case depends wholly on the mittimus; but if the party were 
taken up on such strong causes of suspicion as will be a good 
justification of his arrest and commitment, it seems that it will 
be felony in him to break the prison, though he happen to have 
been committed by an informal warrant.^ And it has been held 
in Connecticut that a person confined in a jail by a void warrant 
may lawfully liberate himself by breaking the prison, using no 
more force than is necessary to accomplish this object.^ 

Excise Law, Violation of. — The improper granting of licenses 
to sell intoxicating liquors by the commissioners of excise is 
declared by statute to be a misdemeanor. So, also, the selling 
or giving of liquors or wines to Indians or apprentices, knowing 

» 2 R. S., 684, § 19. 

' 2 R. S., 685, § 27. See Escapes and Prison Breach, tit. Felonies, ante, yoI. 
1, p. 556. 

« 1 Russ. on Cr., 428 ; 2 Hawk. P. C, ch. 18, §§ 5, 6, 7-15 \ ch. 16, § 13, 
0t seq,; 2 Inst., 590 ; Sum., 109 ; 1 Hale, 610, 611. 

* SUte V. Leach, 7 Conn., 752. 
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or haying reason to believe him to be such, without the consent 
of his master or mistress, or to any minor, under the age of 
eighteen years, without the consent of his father or mother or 
guardian. So, also, to sell intoxicating liquors to habitual drunk- 
ards and paupers, or upon Sundays or election days. So, also, to 
adulterate or sell intoxicating liquors that have been adulterated 
with poisonous or deleterious drugs or mixtures.^ 

The section of the excise act which declares it a misdemeanor 
for an inn, tavern or hotel keeper, or person licensed to sell 
liquors, to sell or give away any intoxicating liquors or wines on 
Sunday is not applicable to persons other than those designated; 
and it is not, therefore, an indictable offence, under the statute, 
to sell or give away intoxicating liquors or wines on Sunday, 
when the act is done by a person who is not licensed to sell 
liquors, or who is not the keeper of an inn, tavern or hotel.' 

Enjbracery. — (See " Jurors, Attempts to Corrupt," etc.) 

Extortion. — (See " Official Misconduct.") 

Engroasingy For exiling and Regrating. — By engrossing, at 
common law, is meant the buying up of large quantities of pro«> 
visions, with intent to raise the market price by creating a 
scarcity. Forestalling consists in buying up merchandise on the 
way to market, or in dissuading persons from bringing merchan- 
dise to market, or in persuading them to enhance the price when 
there. Begrating is the buying up of provisions in any market, 
and selling them again in the same market or within four miles 
of it. 

The commissioners appointed by the Legislature in their draft 
.of a penal code remark that the tendency of our law is towards 
liberty in matters of trade, and they have accordingly omitted to 
prescribe any penalty for these offences in the draft submitted by 
them, unless some false or fraudulent means are employed to 
affect the market price.' 

Forcible Entry and Detainer. — ^Blagkstone says that a forci- 
ble entry and detainer is committed by violently taking or keep- 
ing possession of lands and tenements, with menaces, force and 
arms, and without the authority oi law.^ At the common law a 

' Lavs 1857, ch. 628, vol. 2, p. 405. 

• Peo. r. Page, 3 Park., 600. 

* Draft Penal Code, § 469. 
« 4 Black. Com., 148. 
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forcible entry must regularly be made, with % strong hand, -with 

unusual weapons or with menace of life or limb; it must have 

been accompanied with some circumstances of actual violence ot 

terror, and an entry which had no other force than such as is 

implied by the law in every trespass was not indictable as such.* 

And it was said that whenever a man, either by his behavior or . . 

his speech at the time of his entry, gives those who are in pos^ 

session of the tenements which he claims just cause to fear that 

he will do them some bodily hurt if they will not give way to 

him, his entry is deemed forcible, whether he cause such a terror j 

by carrying with him An unusual number of servants or by arm-' 

ing himself in such a manner as plainly intimates a design to 

back his pretensions by force, or by actually threatening to kill| 

maim or beat those who shall continue in possession, or by giving 

out such speeches as plainly imply a purpose of using force 

against those who shall make any resistance." 

Our statute provides that no entry shall be made into any 
lands or other possessions but in cases where entiy is given by 
law, and in such case only in a peaceable manner, not with strong 
hand or with multitude of people.^ 

A forcible detainer has been defined to be where a man who 
enters peaceably, afterwards detains his possession by force, and 
the same circumstances of violence or terror which w^l make an 
entry forcible will also make a detainer forcible.^ And it was 
said by one of the older authors, that it seemed to follow that who- 
ever keeps in his house an unusual number of people, or unusual 
weapons, or threatens to do some bodily hurt to his former pos- 
sessor if he dare return, is guilty of a forcible detainer, though 1 
no attempt be made to re-enter. And it has been said that he 
also will come under the like construction who places men at a 
distance from the house, in order to assault any one who shall 
attempt to make entry into it, and that he is in like manner 
guilty who shuts his doors against a justice of the peace coming 
to view the force, and obstinately refuses to let him come in.^ 

This doctrine will apply to a lessee who, after the end of his I 

» 1 Hawk. P. C, ch. 64, § 25; Dalt., 300; Bac. Abr., tit. Pore-entry, (D.) 
Bee 10 Mass., 403 ; Peo. v. Smith, 24 Barb., 16. 

• 1 Hawk. P. 0., ch. 64, § 27. 

• 3 R. 8., 607, § 1. 
« Kline v. Rickert, 8 Cow., 22G. 

• 1 Hawk. P. C, ch. 64, § 30. 
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ternl) 'keeps arms in Bis house to oppose the entry of the lessdlV 
though no one attempt an entry, or to a lessee at will, detaining 
with force after the will is determined.^ Where the accused 
haying entered peaceably, said to the former possessor, *' It will 
not be well for you if you ever come upon the premises again, 
by day or night," it was left to the jury whether this was a threat 
of personal Violence, and therefore a fotcible detainer. They 
found it Was, and on motion for a new trial it was refused.^ 

The statute of this State declares that upon the conviction of 
a defendant tipon any indictment for forcible entry or forcible 
detainer, found in any coUrt of sessions or in any court of oyer 
and terminer, such court may award restitution in the same man^ 
ner as a judge upon a verdict being rendered before him.^ 

Jf'alse Firm Jfames.^-lSo person shall transact business in the 
name of a partiier not interested in his firm, and where the desig- 
nation '* and company," or '* & Co." is issued, it shall represent 
an actual partner or partners. Any person offending against the 
provisions of the above section shall, upon conviction thereof, be 
deemed guilty of a misdemeanor, and be punished by a fine not 
exceeding one thousand dollars.^ 

The above provisions shall not apply to commercial copartner- 
ships located and transacting business in foreign countries, but 
they may use their styles or firms of their houses in this State.^ 

Foreign Convicts^ Bringing of. — 'The master or commander of 
any ship, boat or other vessel arriving from a foreign country, 
who shall, knowingly, bring any person, either as a passenger or 
hand, into any port) city, harbor or place within this State, with' 
intent to land or to permit to land such passenger or hand, which 
passsenger or hand shall have been, or shall be a foreign convict, 
of any felony, which, if committed in this State would be pun- 
ishable therein, shall be considered for such offence guilty of a 
misdemeanor, and shall be punished by fine or imprisonment; 
but such fine shall not eii^ceed three hundred dollars, nor shall 
the imprisonment exceed one year for each offence.^ The courft 

> Rex V. Oakley, 4 B. & Ad., 307. 

* Kline v. Rickert, S Cow., 226. See 1 Cosh., 487. 

• 2 R. S., 611, § 23. 

« 2 R. S., 696, § 42, 43 ; Laws 1833, oh. 281, § Is 

• Id., § 44. 

* Id., § 40; Laws 1833, ch. 230, § 1. 
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before whom such conviction, shall take place, may remit the 
pmiishment referred to in the above section, if satisfied that the 
said commander or master has reconveyed such convict or con*' 
Ticts to the place from whence he took them, on payment of the 
costs of prosecution.^ 

False Imprisonment by Officers^ e^c— If any sherijff or othei' 
officer, or any person pretending to be an officer, shall, under the 
pretence or color of any process^ or other legal authority, arrest 
any person, or detain him against his will, or seize or levy upon 
any property, or dispossess any one of any lands or tenements 
without due and legal process, or other lawful authority therefor, 
he shall, upon conviction, be deemed guilty of a misdemeanor.* 
Words are sufficient to constitute an imprisonment, if they- impose 
a restraint upon the person, and the prosecutor is accordingly 
restrained, for he is not obliged to incur the risk of personal 
violence and insult, by resisting Until actual Violence be used.^ 
Where a bailiff met. a person on horseback, and said to him: 
" You are my prisoner," Upon which he turned back and submit^ 
ted, this was held to be an arrest, though the bailiff never laid 
hand upon him. But if, on the bailiff's saying these words he 
had fled, it would have been no ailrest, unless the bailiff had 
laid hold of him.^ 

Fornication is not indictable under our law. 
' Fraudulent Oonveyancea.'-^'EiV&ry person being a party to any 
conveyance or assignment of any estate or interest in lands, goodiS 
or things in action, or of any rents or profits issuing therefrom^ 
or to any charge on any such estate, interest, renta or profits 
made or created with intent to defraud, prior or subsequent pur- 
chasers, or to hinder, delay or defraud creditors or other persons; 
and, every person being privy to, or knowing of such conveyancci 
ItBsignment or charge, who shall willingly put the same in use, 
as having been made in good faith shall, upon conviction, be 
adjudged guilty of a misdemeanor.' 

Factors and Agents Fraudulently Selling or Disposing of 
Property. — ^Every factor or agent who shall deposit any mer- 

* 2 R. S., 696, S 41. 

• 2 R. S., 692, % 11. 

* 3 Stork £V?, 1448. 

« Bull N. P., 62 ; 1 C. & P., 153; 2 Id., 361 ; Ryitn k Moo., 321 ; Gold v, 
BiBnU, 1 Wen^^, 210. 

• 2 K. S., 690, § 3. 
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chandise entnisted or consigned to him, or any documeiit 00 po0« 
Bessed or entrusted as aforesaid, as a security for any money 
borrowed, or negotiable instrument received, by such factor or 
agent, and shall apply and dispose of the same to his own use^ 
contrary to good faith, and with intent to defraud the true owner; 
and every factor or agent who shall sell any merchandise entrusted 
or consigned to him in the like manner, and with the like fraudu' 
lent intent, and every other person who shall, knowingly connive 
tnth, or aid or assist any such factor or agent in any such fraudu" 
lent deposit or sale, shall be deemed guilty of a misdemeanor^ 
and upon conviction thereof, shall be punished by fine and 
imprisonment, at the disctetion of the court, in which such con«* 
viction shall take place.^ 

Ferrying Without a License. — 'If any person (except within the 
counties of Essex and Clinton, tjie counties of Orange, Bockland 
and Westchester, and the counties in the first senate district)* 
shall use any ferry for transporting across any river, stream or 
lake any person, or any goods, chattels or effects, for profit or 
hirC) unless authorized in the manner directed in the Sevised 
Statutes, such person shall be considered guilty of a misdemeanori 
and, on conviction, shall be subject to such fine, for the use of the 
county, as the court may adjudge, not exceedii^g twenty*five dol* 
lars for each offence.' 

The common pleas of Niagara have power to grant licenses ta 
keep ferries on the Niagara river, although the jurisdiction of 
the State extends only to the centre of the river. Consequentlyi 
to maintain a ferry upon that river, for transporting across the 
same, persons or goods for hire or profit, unless authorized in the 
manner prescribed by law, will subject the offender to punish* 
ment as for a misdemeanor.^ 

A person having a right of ferry, granted under the act to 
regulate ferries within this State, cannot maintain an action on 
the case for the disturbance of his right. His only remedy is for 
the penalty given by the statute.^ 

Ferry Recognizance^ Violation of. — Every person who shall 
violate the condition of a recognizance given upon a license to 

■ 1 R. S.» 774, § 7. See 'WarehousemeD, &c., post. 

• 1 R. S., 527, 8 8. ' 

• Peo. «. Babcock, 11 Wend., 587. ' 
^ Almy V. Harris, 5 John., 175. 
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ferry shall be considered guilty of a misdemeanor, and, on oon- 
yiction, shall be subject to such fine as the court may adjudge, 
not exceeding twenty-fiye dollars for each offence; and, on proof 
of such conviction, the county court shall direct the recognizance 
entered into by such person to be estreated for the use of the 
people of this State.^ 

Firing Woods, dc. — Every person negligently setting fire to 
his own woods, or negligently suffering a fire kindled upon his 
own wood or fallow land to extend beyond his own land, shall 
forfeit treble damages to the party injured thereby, and shall also 
be deemed guilty of a misdemeanor, and on conviction, shall be 
punished by fine or imprisonment, or both, in the discretion of 
the court ; such fine not to exceed one thousand dollars, and such 
imprisonment not to exceed one year.' 

Whenever the woods in any town shall be on fire, it shall be 
the duty of the justices of the peace, the supervisor and the com- 
missioners of highways of such town, and each of them, to order 
out such and so many of the iolmbitants of such town liable to 
work on the highways, and residing in the vicinity of the place 
where such fire shall be, as they shall severally deem necessary, 
to repair to the place where such fire shall prevail, and there to 
assist in extinguishing the same, or in stopping its progress ; and 
if any person so ordered to repair to and assist in manner afore- 
said, shall refuse or neglect to comply with any such order, he 
shall forfeit and pay the sum of fifty dollars, and shall also be 
deemed guilty of a misdemeanor, and on conviction, shall be pun« 
ished by fine or imprisonment, or both, at the discretion of the 
court ; such fine not to exceed one hundred dollars, and such 
imprisonment not to exceed sixiy days.' 

The burning of a coal kiln in the county of Suffolk, except 
during the months of December, January and February, is also a 
misdemeanor.^ 

Fravda in the Use of False Stamps^ Brands, Labels or Trade 
Marks* — ^Any person or persons who shall knowingly and will- 
ftQly forge or counterfeit, or cause to procure to be forged or 

» 1 R. S., 5X7, § 7. 

• 1 R. S., 6^7, § 1. 

• Id., §§ 2, 3. 

• Laws 1849, ch. 282, § 1. 

C. p. Vol. II-^. 
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caanterfeited, any repiesentatioiif likenpiHB, similitode, copy or 
imitation of the priyate stamp, brand, wn^per, label or trade 
mark nanally affixed by any mechanic, manofactorer, druggist, 
merchant or tradeaman to and upon the goods, wares, merchan- 
dise or preparation of soch mechanic, mannfiMstorer, druggist, 
merchant or tradesman, with intent to pass off any work, goods, 
manofactare, componnd or preparation to which soch forged or 
counterfeited representation, likeness, similitade, copy or imita- 
tion is affixed or intended to be affixed as the work, goods, manu- 
fiictore, componnd or preparation of such mechanic, manufacturer, 
druggist or tradesman, shall, upon conviction therefor, be deemed 
guilty of a misdemeanor, and shall be punished by imprisonment 
in the county jail for a period of not less than six months, nor 
more than twelve months, or fined not more than five thousand 
dollars. 

Any person or persons who shall, with intent to defirand any 
person or persons, body corporate or politic, have in Ids or their 
possession any die or dies, plate or plates, brand or brands, engrav- 
ing or engravings, or printed labels, stamps, imprints, wrapper or 
trade marks, or any representation, likeness, similitude, copy or 
imitation of the private stamp, imprint, brand, wrapper label or 
trade mark usually affixed by any mechanic, manufacturer, drug- 
gist, merchant or tradesman to or upon articles made, manufac- 
tured, prepared or compounded by him or them, for the purpose of 
making impressions or selling the same when made, or using the 
same upon any other article made, manufactured, prepared or 
compoimded, and passing the same off upon the community as 
the original goods, manufactures, preparations or compounds of 
any other person or persons, or who shall so in fact sell or use 
the same, or who shall wrongfully and fraudulently use the 
genuine stamp, brand, imprint, wrapper, label or trade mark, 
with intent to pass off any goods, wares, merchandise, mixtures, 
compounds or other article not the manufacture of the person or 
persons to whom such stamp, brand, imprint, wrapper, label or 
trade mark properly belongs, as genuine and original, shall, upon 
conviction thereof, be deemed guilty of a misdemeanor, and shall 
be punished by imprisonment in the county jail not less than six 
month's nor more than twelve months, or be fined not more than 
five thousahd dollars. 

Any person who shall vend or keep for sale any goods, mer- 
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chandise, mixture or preparation upon which any forged or coun- 
terfeited stamps, brands, imprints, wrappers, labels or trade 
marks shall be placed or affixed, and intended to represent the 
said goods, merchandise, mixture or preparation as the genuine 
goods, merchandise, mixture or preparation of any other person 
or persons, knowing the same to be counterfeit, shall, upon con- 
viction thereof, be deemed guilty of a- misdemeanor, and shall be 
punished by a fine not exceeding five hundred dollars in each 
case so offending, and shall also be liable in a civil action to the 
person or persons whose goods, mei'chandise, mixture or prepa- 
ration is counterfeited or imitated, or whose stamps, brands, 
' imprints, wrappers, labels or trade marks are forged, counter- 
feited, placed or affixed, for all damages such person or persons 
may or shall sustain by reason of any of the acts in tffis section 
mentioned, and may be restrained or enjoined by any court of 
competent jurisdiction from doing or performing any of the acts 
above mentioned. 

Any person or persons who shall, with intent to defraud any 
person or persons, body corporate or politic, knowingly affix, or 
cause to be affixed, to or upon any bottle, case, box or package 
contaming any goods, manufacture, preparation or compound, any 
stamp, brand, label, wrapper, imprint or mark which shall desig- 
nate such goods, manufacture, preparation or compound, either 
wholly or in part, by a word or words which shall be wholly or 
in part the same to the eye, or in sound to the ear, as the word 
or words or some of the words used by any other person or per- 
sons for designating any goods, manufacture, preparation or com- 
pound manufactured or prepared by or for such other person or 
persons ; or who shall knowingly sell or expose or offer for sale 
any such bottle, case, box or package with any such stamp, brand, 
label, wrapper, imprint or mark affixed to or upon it, shall, pro- 
vided such person or persons so affixing or causing to be affixed 
any such stamp, brand, label, wrapper, imprint or mark, or so 
selling or exposing or offering for sale any such bottle, case, box 
or package, shall not have been the first to employ or use such 
words to designate wholly or in part any goods, manufacture, 
preparation or compound, upon conviction thereof, be deemed 
guilty of a misdemeanor, and shall be punished by imprisonment 
in the county jail not less than six months nor more than twelve 
months, or be fined not more than five thousand dollars ; and 
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shall also be liable to the party aggrieved in the penal sum of 
one hundred dollars for each and every offence, to be recovered 
by him in any court of law in this State.^ • 

Gandng-houaea^ Oofnmon. — (See " Nuisance.") 

Ocamng. — ^Any person who shall, by any fraud or unlawful 
device, or ill-practice whatsoever, while playing at any game, or 
while bearing a share in the wagers played for, or while betting 
on the sides or hands of such as play, win, at acquire to himself 
or to any other, any sum of money or valuable thing, shall be guilty 
of a misdemeanor, and on conviction, shall be deemed infamous.^ 

Every person who shall win or lose at play, or by betting any 
time the sum or value of twenty-fiv^ dollars, or upwards, within, 
the space of twenty-four hours, shall be deemed guilty of a mis- 
demeanor,* and on conviction, shall be fined not less than five 
times the value or sum so lost or won, which, after, deducting 
such reasonable charges of the prosecutor and witnesses as the 
court shall allow, shall be paid to the overseers of the poor of 
the town where the offence was committed, for the benefit of the 
poor.* 

Gambling^ Keeping Place for. — ^If any person shall keep a 
room, building, arbor, booth, shed, tenement, boat or float, to be 
used or occupied for gambling, or shall, knowingly permit the 
same to be used or occupied for gjambling, or if the owner, 
superintendent or agent of any room, building, arbor, booth, 
shed, tenement, boat or float, shall rent the same, to be used or 
occupied for gambling, he shall, on conviction thereof, be fined 
in any sum not less than fifiy, nor more than five hundred 
dollars.^ 

Gambling J PermiUing qf by Ovmer^ etc^ of Boat or Floal. — 
If any commandant, owner or lessee of any boat or float, shall, 
knowingly pennit any gambling for money or property on such 
boat or float, and shall not, upon his knowledge of the fact, 
immediately prevent the same, he shall, upon conviction thereof, 

' Laws 1862, ch. 306, p. 513 ; the act of May 14, 1845, ch. 279, and amenda- 
tory act, Laws of 1850, ch. 123, repealed, Id., § 5. Vide 25 Barh., 76-417; 23 
Id., 604; 3 Sandf., 253; 11 Paige, 293. As to what are "trademarks," see 
Upton on Trade Marks, and Abbott's Digest, tit. Trade Marks. 

• 1 R. S., 662, § 11. 

• Id., § 13. 

' Law« 1851, ch. 504, § 1 ; 1 R. S., 664, § 22. 
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be held responsible for the money or property so lost, and fined 
in any sum not more than five hundred dollars.^ 

Oaa Meter, Injwring and Making Pipes Around, etc. — ^Any 
person who, with intent to injure or defraud any gas company, 
body corporate or individual, shall make, or cause to be made, 
any pipe, tube or other instrument or contriyance, or connect the 
same, or cause it to b6 connected with any rhsXn serrice pipe, or 
other pipe, for conducting or supplying illuminating gas, in such 
manner as to connect with, and be calculated to supply illuminat- 
ing gas to any burner or orifice, by or at which illuminating gas 
is consumed around or without passing through the meter pro- 
vided for the measuring and registering the quantity of gas there 
consumed, shall be guilty of a misdemeanor, and upon conviction, 
shall be punished by imprisonment not exceeding six months, 
and by fine not exceeding two hundred and fifty dollars.* And 
any person who, with intent to injure or defraud any gas com. 
pany, body corporate or individual, shall willfully injure, alter, 
obstruct or prevent the action of any meter provided for the 
purpose of measuring and registering the quantity of illuminat- 
ing gas consumed by, or at any burner, orifice or place, or cause 
or procure any such meter to be injured or altered, or the action 
thereof to be obstructed or prevented, shall be deemed guilty of 
a misdemeanor, and upon conviction, shall be punished by impris- 
onment not exceeding six months, and by fine not exceeding two 
hundred and fifty dollars.' 

Oaa Tar, Throwing in Certain Waters. — It shall not be lawfbl 
for the manufacturers of gas, nor for any other person, to throw 
or deposit any gas tar or refuse of the gas houses or factories, in 
the counties of New York, Queens or Kings, into any public 
waters, river or stream, nor into any sewer or stream running or 
emptying into any such public waters, river or stream; and who- 
ever shall offend against the above provisions shall be deemed 
guilty of a misdemeanor.^ 

Hops, Adulteration of. — Every person who shall intermix with 
any hops any foreign or improper substances, or in any manner 
adulterate their quality, shall be guilty of a misdemeanor, pun- 

> Laws 1851, ch. 504, § 7 ; 1 R. S., 664, § 28. 

> Laws 1854, ch. 109, § l,*p. 262. 
• Id., § 2. 

' 2 R. S., 696, § 47; Laws 1845, ch. 201. 



. I 



54 OF MISDSMSANOBS.: 

ishable by fine or imprisonment, or both, in the discretion of the 
court in which he shall be triedL^ 

Inn and Hotel Keepers^ Frcmis on. — ^Every person who shall, 
at any hotel or inn, order and receive, or cause to be furnished, 
any food or accommodation, with intent to defraud the owner or 
proprietor of such hotel or inn out of the value or price of such 
food or accommodation; and every person who shall obtain credit 
at any hotel or inn by the use of any fiedse pretence or device, or 
by depositing at such hotel or inn any baggage or property of 
value less than the amount of such credit, or of the bill by such 
person incurred; and any person who, after obtaining credit or 
accommodation at any hotel or inn, shall abscond from such hotel 
•r inn, and shall surreptitiously remove his baggage or property 
therefrom, shall, upon conviction, be adjudged guilty of a mis- 
demeanor.^ 

This offence was known at the common law as the masterful 
taking of meat and drink, without payment, and was called by 
the name of *' soming." ' 

/c6, OuUinffj in Hudson river. — ^All persons and incorporated 
companies cutting ice in, or removing the same from, the waters 
of the Hudson river, in this State, and the tide waters of the 
Bondout and Gatskill creeks, are required to surround the cut- 
tings and openings made by them or their employes with a fence 
of bushes or other guards, at least four feet in height, above the 
surface of the ice, sufficient to warn all persons of such cuttings 
and openings. Such bushes and guards are to be erected at or 
before the time of commencing such cuttings and openings, and 
are to be maintained and kept up by such persons or incorporated 
companies until ice shall have again formed in such cuttings and 
openings to the thickness of at least six inches. Any person 
violating any of the above provisions is guilty of a misdemeanori 
and, on conviction thereof, shall be imprisoned in the county jail 
for the period of not less than five nor more than thirty days, or 
be fined in the sum of not less than ten nor more than one hun- 
dred dollars, or by both such fine and imprisonment.^ 

Jurors, Attempts to Oomipt. — ^At the common law the offence 

' 1 R. S., 666, § 14. 

* Laws 1867, ch. 677, § 1, vol. 2, p. 1727. 

* 2 Hume on Crimes, 345. 

* Laws 1860, ch. 20, p. 25. 
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of embraoery consists in such practices as tend to affect the 
administration of justice by improperly working upon the minds 
of jurors. It seems clear that any attempt whatsoever to cor- 
rupt, or influence, or instruct a jury in the cause beforehand, or 
in any way to incline them more favorably to the one side than 
to the other, by money, promises, letters, threats or persuasions, 
except only by the strength of the evidence and the arguments 
of the counsel in open court at the trial of the cause, is a proper 
act of embracery, whether the jurors on whom such attempt is 
made give any verdict or not, or whether the verdict given be 
true or false.^ 

Besides the punishment provided in the bribery act,' our 
statutes contain the following enactment upon this subject: 

Every person who shall attempt improperly to influence any 
juror, in a civil or criminal case, or any one sununoned or drawn 
as such juror, or any one chosen an arbitrator or appointed a 
referee in relation to any cause or matter pending in the court 
for which such juror shall have been drawn, or summoned or 
pending before such arbitrator or such referee, shall, xtpon con- 
viction, be adjudged guilty of a misdemeanor.^ 

Jurors^ Improper Conduct in Drawing^ etc. — ^If any person 
whose duty it shall be to assist at the drawing of any jurors to 
attend at any court, shall designedly put or consent to the 
putting upon any list of jurors, as having been drawn, any name 
which shall not have been drawn for that purpose in the manner 
prescribed by law, or shall omit to place on such list any name 
that shall have been drawn in the manner prescribed by law, or 
shall sign or certify any list of jurora as having been drawn 
which was not drawn according to law, or shall be guilty of 
any other unfair, partial or improper conduct in the drawing of 
any such list of jurors, he shall, upon conviction, be adjudged 
gtdlty of a nusdemeanor.^ 

Jurors, Improper Conduct of. — ^If any person drawn, sum- 
moned or sworn as a juror in any case, shall make any promise 
or agreement to give a verdict for or against any peraon accused 

* 2 Arch. Cr. Pr., 7th ed., 670, note ; 1 Hawk. P. C, ch. 86, §§ 1, 5 ; 4 BU. 
Com., 140. 

* Ante, Yol. 1, p. 512. 

* 2 R. S., 693, § 16, 

* Id., § 18. 
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of any offence, or for or against any party to any civU suit, or 
shall receive any paper, evidence or information from any one in 
relation to any matter or cauae for the trial of which he shall be 
sworn, without the authority of the court or officer befolre whom 
such juror shall have been summoned, and without immediately 
disclosing the same 4o such court or officer, he shall, upon con- 
viction, be adjudged guilty of a misdemeanor.^ 

JcdU^ Selling and Bringing Liqucr Into. — ^Every person who 
shall sell or bring into any jaU any spirituous, fermented or other, 
liquor, contrary to the provisions of the statute, and every 
sheriff, keeper of a jail, assistant to such keeper, or other officer 
employed in or about any jaQ, who shall knowingly suffer any 
spirituous or other liquor to be sold or used in a jail contrary to 
* said provisions, shall be deemed guilty of a misdemeanor, and 
on conviction thereof, shall be subject to imprisonment, not 
exceeding one year, or to a fine, not exceeding two hundred and 
fifty dollars, or both, in the discretion of the court; and every 
sheriff and other officer so convicted shall forfeit his office.' 

Libel. — ^The gi^und of the criminal proceeding in cases of this 
kind is the public mischief which libels are calculated to create 
in alienatiog the minds of the people from religion and good 
morals, rendering them hostile to the government and magistracy 
of the country, and where particular individuals are attached in 
causing such irritation in their minds as may induce them to com- 
mit a breach of the peace.' 

Slander in writing has at all times, and with good reason, been 
punished in a more exemplary manner than slanderous words, for 
as it haa a greater tendency to provoke men to breaches of the 
peace, quarrels and murders, it is of much more dangerous conso- 
quence to society. Words, which are frequently the effect of a 
sudden gust of passion, may soon be buried in oblivion ; but 
slander which is committed to writing, besides tha( the author "is 
actuated by a more deliberate malice, is for the most part so last- 
ing as to be scarcely ever forgiven.^ 

A lib^l, in its strict legal sense, consists of slander expressed 
in any other way than by mere words, such as written or printed 

» 2 R. S., 693, S 17. 

• Id., 431, § 31. 

■ 1 Russ. on Or., 222. 

* Bac. Abr., 202, tit. Slander. 
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slander, conveyed by figures, signs, pictores, or by any other 
aymbol ;i and it may be defined as a censorious or ridiculing writ, 
ing, picture or sign, made with a mischievous and malicious 
intent towards government, magistrates or individuals.^ 

Any slander, either expressed in printing, writing, signs or 
pictures, tending either to blacken the memory of one that is 
dead, or the reputation of one who is alive, and to expose him to 
disgrace or contempt, is indictable, though it do not impute any 
specific crime.' 

The libel may as well be by descriptions and circumlocutions 
as in express terms, therefore a scandal conveyed by allegory or 
irony amounts to libel ;^ and it may be by asking questions, for 
if a man insinuates a fact in asking a question, meaning thereby 
to assert it, it is the same thing as if he asserted it in terms ;^ 
and it is also said that not only an allegory, but a publication in 
hieroglyphics, or a rebus, or an anagram, which are stUl more 
difficult to be understood, may he a libel, and the court, notwith- 
standing its obscurity and perplexity, will be allowed to judge 
of its meaning as well as other persons." 

According to Lord Coke, every in£sm6us libel is either in 
writing or without writing. A scandalous libel in writing, when 
an epigram, rhyme or other writing is composed or published, to 
the scandal or contumely of another, by which his fame or dignity 
may be prejudiced.^ 

The libel without writing may be by pictures, as to paint the 
party in any shameful or ignominious manner, or by signs, as to 
fix a gallows or other reproachful or ignominious sign at the 
party's door or elsewhere. Blasphemous libels, as they affect 
the peacer and good order of civil society, are also indictable.® 

The publication of an obscene and indecent writing, it being 

' 11 East, 227; 1 Stra., 422; 5 Co., 125 ; 2 Camp., 512 ; 1 Hawk., ch. 73, $ 2. 

* Peo. V. Croswell, 3 John. Cas., 354; Steele v, Southwick, 9 John. R., 214. 
See Boot v, Ejng, 7 Cow., 613. 

' VThite V. Nichols, 3 How. U. S. Rep., 266 ; 4 Mason, 115 ; Cramer «. Riggs, 
17 Wend., 209 ; 19 Wend., 487; 25 Wend., 645 ; Thach. Cr. Cas., 441 ; 13 
Met., 68. 

* 1 Hawk. P. C, oh. 73, S 4 ; Bac. Ahr., tit. Libel (A), 3. 

* Gathercole's Case, 2 Lew., 255. 

* Holt on libel, 235, 236. 

' 5 Rep., 125 ; 3 B. & C, 33, 34. 

* Peo. V, Ruggles, 8 John., 290. See Debates on N. Y. Constitution of. 1821, 
Debates, 463. 
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an offence against public morals and decency, is indictable at 
common law.^ 

Under the above head is comprehended. every species of repre- 
sentation, whether by writing, by printing or by any manner of 
sign or substitute^ which is indecent and contrary to public order.' 
And upon the principle of these cases, it is said, is also included 
the representation of obscene plays, which have been made the 
subject of indictment.^ Although it would seem that they might 
also be prosecuted as falling within the meaning of a nuisance. 

Among a few of the numerous cases illustrating the doctrine 
of what has been held to be libelous, may be motioned the 
following: 

Thus, to write that a person is a swindler, or hypocrite, or 
that a woman has been guilty of fornication, or that a man is an 
itchy, old toad;^ or, of a stage coachman, that he had been guilty 
of misconduct, and insulted two females in a bare-faced manner:' 
or to charge a person with being a drunkard, a cuckold and a 
tory ;* or to write concerning a man, *' I look on him as a rascal, 
and have watched him many years;" ^ or to charge a counsellor- 
at-law with offering himself as a witness, in order to divulge the 
secrets of his client.^ So, also, a publication in the interrogatory 
form, thus: '<Is M. H., the gentleman who wrote, etc., the indi- 
vidual who broke jail on a charge of forgery?"* Or to charge a 
person with insanity ;^^ or to publish a charge against a malster 
for using filthy and disgusting water in the malting of grain for 
brewing;^^ or to publish of a member of Congress, that he is a 
fawning sycophant, a mis-representative in Congress, and a grovel- 
ing office-seeker, and that he abajadoned his post in Congress in 

> Holt on libel, 73, 2d ed.; Wilkes' Case, 4 Burr., 2530 ; Sedley's Case, Lid., 

168. 

* Holt on Libel; 17 Mass., 336; 2 Serg. k Rawle, 91. 

* 2 Stiffk on Slander, 159, 2d ed.; Holt, 73 ; 1 Russ. by Grea., 233 ; 17 Mass., 

336. 

♦ 1 B. A P., 331 ; 2 H. Bla., 632 ; 2 Wils., 404 ; 1 T. R., 748 ; Hard., 470; 
Holt's Rep., 654 ; 4 Taunt., 355. 

• 9 B. & 0., 172. 

• 6 Geo. R., 276. 
» 4 Hmnph., 9. 

• 3 John. Gas., 198. 

* Hotchkiss «. Oliphant, 2 Hill, 510. 

^* Southworth e. Stevens* 10 John., 443. 
" White V, Delavan, 17 Wend., 49. 
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pursuit of office.^ And the cases are so numerous, and the vari- 
ous forms of libelous matter so different in their expression, that 
but a bare mention of them can be made here.' 

To complete the offenoe there must be a publication of the 
libel, and the willful and intentional delivery of a libel, by way 
of sale or otherwise, as by a bookseller or hawker, is a sufficient 
publication, though the party so publishing did not know the 
contents.' So a printer is liable, though he printed a libel in the 
way of his trade.* And a defendant may be guilty of publishing 
a libel not only by distributing copies of it with his own hand, 
but by employing an agent for the purpose.' And where the 
writer of a letter containing libelous matter read the same aloud 
to a stranger, it was a publication.^ And where the defendant, 
knowing that letters addressed to the plaintiff were usually 
opened and read by his clerk, wrote a libelous letter and directed 
it to the plaintiff, and his clerk received and read it, it was a 
sufficient publication.^ It is said by Hawkins, that he who com- 
poses or procures the composition, who publishes or procures the 
publication of a libel, is punishable for it. And it is said to be 
immaterial whether he who disperses it knows the contents or 
effects of it or not; or if one read a libel or hear it read, and 
afterwards maliciously read or report any part, or lend or show 
it to another, he is guilty of publishing it.^ 

The common (law did not permit the defendant to give the 
truth of the libelous matter in justification.' But it is provided 
by our Constitution that every citizen may £reely speak, write 
and publish his sentiments on all subjects, being responsible for 
the abuse of that right, and no law shall be passed to restram or 
abridge the liberty of speech or of the press. In all criminal 
prosecutions or indictments for libels, the truth may be given in 
evidence to the jury, and if it shall appear to the jury that the 
matter charged as libelous is true, and was published with good 

Thomas v. CrossweU, 7 John., 264. 

See Starkie on Slander, and Holt on libel. 

Wood's Inst.,^ 481; Moore, 621. 

R. V. Dover, 16, ch. 2; 2 St. Tr., 547; Gbrgreave's ed. 

7 East, 65; Bao. Abr., tit Libel, 458; Hale's P. 0., 613. 

Snyder o. Andrews, 6 Barb., 43. 

2 Stark. Oases, 471. 

1 Hawk. P. C, cb. 73, § 10. 

1 Boss, on Or., 222. 
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motiyefi and for jnatifiable ends, the party shall be acquitted, and 
the jury shall have the right to determine the law and the fact.^ 

Our statute gives the defendant in cases of libel certain rights 
in relation to changing the places of trial of the indictment, which 
has been previously spoken of.' The statutes also further pro- 
vide, that no reporter, editor or proprietor of any newspaper 
ishall be liable to any action or prosecution, civil or criminal, for 
a fair and true report in such newspaper of any judicial, legislar 
tive or other public official proceedings, of any statetbent, speech, 
argument or debate in the course of the same, except upon actual 
proof of malice in making such report, which shall in no 4iaae be 
implied from the fact of the publication ; but nothing in the pro- 
ceding section contained shall be so construed as to protect any 
such reporter, editor or proprietor from an action or indictment 
for any libelous comments or remarks, superadded to and inter- 
spersed or connected with such report.^ 

It has always been a favorite privilege of the American citizen 
to investigate the tendency of public measures, and the character 
and conduct of public men. This right is guaranteed to us by 
the Constitution, and is inherent from the nature of the govern- 
ment itself. Every man having a direct and immediate interest 
in the government, either personally or by representation, has an 
undoubted right to point out abuses and correct the errors in it. 
This principle is too valuable to be surrendered, and too obvious 
to be ever disputed ; but this right, like every other, may be 
abused, and often is abused. The liberty of the press consists in 
publishing with impunity truth, with good motives, and for jus- 
tifiable ends, whether it relates to men or measures, invective and 
contumely, can never effect a good object, or prevent the occur- 
rence of a bad one. The State and Constitution is the common 
inheritance of all. Every attack upon them, which affects their 
security and permanency, is a positive injury to the rights of 
every individual in the State, and ought to be punished. When 
force is coupled with an intention to subvert and destroy the Con- 
stitution and laws, it becomes the highest crime known, and is 
uniformly punished with death ; and it would be a strange per- 
version of criminal justice if the State Constitution and govem- 

• N. Y. Const., art. 1, § 8. 

• Ante, vol. 1, p. 126. 

• 2 R. S., 731, §§ 84, 85 ; Laws 1854, ch. 130, §§ 1, 2. 
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ment might be robbed of the love and veneration of the people 
by wanton and calumnious libels with impunity.^ 

Lotteries. — ^The Constitution of this State declares that no lot- 
teries shall be authorized, or any sale of lottery tickets allowed, 
within this State.' 

In addition to the above provision, several laws are contained 
in the statutes upon the same subject, of which a synopsis is given 
below. 

(a) Lotteries^ Carrying on, etc. — ^No person authoiized by 
special laws for that purpose, shall within this State open, set on 
foot, cany on, promote or draw publicly or privately any lottery, 
game or device of chance, of any nature or kind whatsoever, or by 
whatever name it may be called, for the purpose of exposing, 
setting to sale, or disposing of any houses, lands, tenements or 
real estate, or any money, goods or things in action. Whoever 
offends against the above provision, is to be deemed guilty of a 
misdemeanor, and on conviction, is subject to a fine equal to the 
amount of the whole sum or value for which such lottery, game 
or device was made, and if such amount cannot be ascertained, then 
to a fine of two thousand five hundred dollars, or to imprisonment 
not exceeding two years, or to both, in the discretion of the court.^ 

(&) Lotteries^ Printing and Pvbliahing Notices of, etc. — ^No 
person shall, by printing, writing, or in any other way publish 
an account of such illegal lottery, game or device, stating when 
or where the same is to be drawn, or the prizes therein, or any 
of them, or the prize of a ticket or share therein, or where any 
ticket may be obtained therein, or in any way aiding or assisting 
the same. Whoever offends against this provision, shall be 
deemed guilty of a misdemeanor, and on conviction, be subject to 
a fine not exceeding one hundred and fifty dollars, or to impris- 
onment not exceeding three calendar months.^ It it a misde- 
meanor to publish in this State an account of a lottery to be drawn 
in another State or territory.^ 

• Peo. V, Simmons, 1 Whee. Or. Cas., p. 356, note ; John. Cas., vol. 3, p. 
354 ; Lord Raym., 418 ; 3 T. R., 428 ; 2 WUs., 275 ; 3 Inst., 174 ; Ventr., 324 ; 
2 Str., 789; 11 Mod., 86; 4 Teates' Rep., 270. 

« N. Y. Const., art. 1, § 10. 

• 1 R. S., 665, § 34. Vide 5 John., 327; 23 Wend., 419; 3 Den., 88-91; 4 
Barb., 314; and Gamblers, tit. Felonies, ante, vol. 1, p. 589. 

• 1 R. S., 666, § 35. 

• Charles v. Peo., 1 N. Y., 180. 
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(c) Lotteries^ Selling or Procuring Tickets in. — ^No person 
within this State, shall rend, sell or barter, fiimish, supply, pro- 
cure, or cause to be furnished or procured, or offer to rend, sell, 
barter, furnish, supply, procure or cause to be furnished or pro- 
cured, to or for any person or persons, any ticket, or part, or share 
of a ticket, or any paper or instrui^ent purporting to be a ticket, 
or part of a ticket, or to be a share or interest in any ticket, or 
any certificate of any share or interest in any ticket, or in any 
paper purporting to be a ticket of any such lottery, deyice or 
game of chance not expressly authorized by law; nor shall any 
person be aiding, abetting or assisting in the commission of either 
of said offences. Whoever shall offend against either of these 
provisions, shall be deemed guilty of a misdemeanor, and on con- 
viction, shall be liable to a fine not exceeding five hundred dol- 
lars, or to imprisonment not exceeding one year, or to both, in 
the discretion of the oourt.^ 

The statute further provides for the offering for sale any prop- 
erty dependent on the drawing of any lottery, and declares the 
same to be a misdemeanor, punishable by a fine not exceeding 
five hundred dollars, or by imprisonment not exceeding one year.* 
And also declares it to be a misdemeanor to keep an office for 
registering lottery tickets.^ 

Logs and I/imber^ Defacing Marks on. — ^No person shall cut, 
alter or defSEU3e any mark made upon any logs, timber, boards or 
plank, or put a false mark upon any such logs or other lumber 
floating in any of the waters of this State, or lying on the banks 
or shores of any such waters, or at any saw mill, or on any island 
where the same may have drifted, and whoever shall violate the 
above provisions, shall, for eveiy offence, forfeit to the owner of 
such logs or other lumber, the sum of twenty-five dollars, and 
also be deemed guilty of a misdemeanor, and on conviction, shall 
be imprisoned not exceeding six months, at the discretion of the 
court.* 

Lanojbics^ Improper Confinement of. — ^Any overseer of the poor, 
constable, keeper of a jail, or other person, who shall confine any 
lunatic or mad person in any other manner, or in any other place, 

' 1 R. S., 666, § 36. Vide 3 Den., 101 ; 4 Barb., 314; 1 Com., 180. 

• 1 R. S., 666, § 37. 
» Id., § 41. 

* Id.. 699, § 10. 
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than such as are prescribed by statute, shall be deemed guilty of 
a misdemeanor, and, on conviction, shall be liable to a fine not 
exceeding two hundred and fifty dollars, or to imprisonment not 
exceeding one year, or to both, in the discretion of the court 
before which the conviction shall be had.^ 

Mdicious Mischief. — ^Any person who shall maliciously or 
wantonly injure or deface any monument or work of art, build 
ing, fence or other structure, or destroy or injure any ornamental 
tree, shrub or plant, whether situated on any private ground or 
on any street, public place, public or private way or cemetery, 
or who shall paint or print upon or tn any other manner place 
upon or afSx to any stone or rock, not a part of a building, or 
upon or to any bridge or tree, any word, letter, character or 
device, stating, referring to, or advertising, or intended to state, 
refer to, or advertise, the sale or manufacture of any property or 
article, profession, business, exhibition, amusement or place of 
amusement, or other thing; and any person who shall, directly or 
indirectly, cause any such act to be done, or shall aid therein, 
shall be deemed guilty of a misdemeanor, and, upon conviction, 
shall, for each and every such offence, be punished by a fine not 
exceeding two hundred and fifty dollars, or by imprisonment not 
exceeding six months, or by both such fine and imprisonment 
Every such person shall, moreover, be liable, whether before or 
after conviction as aforesaid, to an action in favor of any person 
injured or owning or possessing any land or premises upon which 
any such act has been done, in which action damages may 
be recovered of not less than five dollars, and, in addition to 
that sum, of not more than five times the amount of the actual 
damage sustained; provided, however, that nothing hereinbefore 
contained shall apply to any word, letter, character or device 
relating- to any sale, manufacture, profession, business, exhibition 
or amusement held, carried on or to take place within fifty rods 
of the place where such word, letter, character or device shall be 
painted, printed, placed or affixed, and which may be so painted, 
printed, placed or affixed upon the lands or premises owned or 
possessed by the person who shall have, by himself or by any 
other, painted, printed, placed or affixed the same.^ 

Besides the statutory offence above mentioned, there is also the 

* 5th ed. R. S., vol. 2, p. 884, § 11. 

* Laws 1853, ch. 573, p. 1055, as amended by Laws of 1865; ch. 222, p. 359 
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common law offence of malicious injury or malicious mischief. 
This offence was defined by Blagestonb to be an act done not 
animo furandi, or with an intent of gaining by another's loss, 
which was said to be some, though a weak, excuse, but either out 
of a spirit of wanton and deliberate cruelty or black and diaboli- 
cal revenge.^ 

As has been previously remarked,' the general rule was laid 
down that, in order to constitute an act a misdemeanor, it must 
have been done to the injury of the public; but that, as an 
exception to the general rule, where the personal property of 
another has been destroyed'wantonly, maliciously and under such 
circumstances as to indicate a revengeful spirit and a general 
malicious disposition, the acts committed became offences at the 
common law.^ 

This offence may be said to coBsist in the willful destruction or 
injury of, or malicious mischief done to, personal property from 
actual ill will or resentment towards its owner or possessor, 
although a certain class of malicious injuries to the person, such 
as putting cow-itch upon a towel, which might more properly be 
classed under the definition of a battery, are sometimes included 
under offences of this nature. In addition to the statute above 
recited, which is ordinarily called '' the statute in relation to 
malicious mischief,'' there are several other statutes of this State, 
in relation to the destruction or injury of specific kinds of per- 
sonal property, which will be found classified in this chapter, 
under the appropriate alphabetical head. Immediately follow- 
ing will be found some cases illustrating the doctrine of malicious 
mischief, which have been collected by Mr. Whabton, and are 
taken from his work upon criminal law: 

Thus, it has been held indictable to destroy a horse,^ a cow,^ 
a *steer,^ or any beast whatever, which nmy be the property of 
another;^ to be guilty of wanton cruelty to animals in general, 
when the essential ingredient of malice towards the owner is 

' 4 Black. Com., 243. 

* Ante. 

" P«o. o. Smith, 5 Cow., 258 ; Loomis v. Edgerton, 19 Wend., 419. 

* 1 DaU., 335 ; 6 Humph., 283 ; Id., 285. 

* 1 Mass., 59; Peo. v. Smith, 5 Cow., 218. 
« 2 Dev. k Bab., 35 ; Wh. Free, 213. 

' Loomis c. Edgerton, 19 Wend., 420. 
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present;^ or the offence of public scandal;' to cast the carcass of 
an animal in a well in daily use;^ to poison chickens; to tear 
up fraudulently a promissory note, or maliciously break windows;* 
to mischievously set fire to a number of barrels of tar belonging 
to another;^ to girdle or otherwise maliciously injure trees kept 
either for use or ornament ;• to put cow-itch on a towel ;^ though 
it seems not to be so to put cantharides in rum;^ to discharge a 
gun with the intention of annoying a sick person in the imme- 
diate vicinity;^ and to break into a room with violence for the 
'same purpose;^^ to go arm^d upon the porch of another man's 
house, and from thence shoot and killa dog lying in the yard, in 
the absence of the male members of the family, and to the terror 
and alarm of the females in the house.^^ 

In this State, however, a disposition has been manifested to 
narrow down the class of indictable offences desi^ated as mali- 
cious mischief to the general rule, that an offence to be indict- 
able should be an injury to the public, and not an infringement 
of private righto alone; and to draw the line more closely, so as 
to exclude from this class ot cases what was more properly 
regarded, under the general rule at common law, as nothing 
more than aggravated trespasses; and our Supreme Court have 
held that an indictment charging that the defendant, with force 
and arms, unlawfully, willfully and maliciously, did break in 
pieces and destroy two windows in the dwelling house of M., to 
the great damage of M., and against the peace, etc., does not set 
forth an offence indictable by the laws of this State; that an act 
which would otherwise be only a private trespass does not 
become indictable by being charged to be done with force and 
arms, nor by being alleged to have been committed maliciously, 
or without claim of right, or without any motive of gain; and 

" 1 Aiken, 226. See 7 Uw Rep. (N. S.), 89, 90. 

• 2 Cranch, 259 ; 4 Cranch C. 0. B., 750. 

• 8 N. H., 203. 

• 1 Ball., 335; 10 Iredell, 225. 

• 2 Hawkes, 460. 

• 19 Wend., 420. 

' 1 Whee. Cr. Cas., 490. 

• R. o. Hanson, 2 C. & R., 912. 

• Com. V, Wing, 9 Pick., 1. 
** 5 Binn., 277. 

" Henderson's Case, 8 Gratt., 709. 

C. r. Vol. II.— 5. 
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that the cases in which indictments have been sustained for mali- 
ciously killing or wounding domestic animals depend upon 
features peculiar to such offences, as the depravity of mind imd 
the cruelty of disposition which such acts evince.^ 

In England, damages arising from this mischievous disposi- 
tion, though only a trespass at common law, were by a multitude 
of statutes made penal in the highest degree.* The colonists 
were considered as bringing with them as much of the English 
law as was applicable to their own situation, and the condition 
of an infant colony, including those of protection from personal 
injury ;' and the difSculty attending the passage of penal statutes 
to meet all this class of cases, under a colonial government, may 
have led the courts of this country, in the days of its earlier gov- 
ernment, under the exigencies of the case, to have considered and 
punished as i^tiisdemeanors, under the sanction of the conunon 
law, certain aggravated trespasses, which were properly misde- 
meanors only under the penal statutes of England, and not 
known to the common law itself; and from the conflict of autho- 
rity thus occasioned between the decisions of some of our coiuts, 
and the authority of the older writers, as to what constituted 
malicious mischief, may perhaps be attributed the perplexity 
which is sometimes met with in drawing a distinct line of demar- 
cation between a case of malicious mischief, when it affects the 
pubUc, and a simple case of aggravated trespass, which, at the 
common law, l\ad properly a remedy only in a civil action by the 
party aggrieved ; for upon a careful examination of the common 
law, it seems to be clear that an injury to private property by a 
tortious act was no more a crime at common law than a breach 
of simple contract ; and the English penal statutes, which were 
passed upon such subjects to remedy the want of a suitable defi- 
nition of this class of offences at common law, were very numerous. 

In an earlier case than that of Ealpatrick v. The People, cited 
above,^ it was said, in speaking of a case of willfully and mali- 
ciously killing a horse, that nothing was to be inferred against 
the offence being one at common law, from the circumstance that 
malicious mischief is punishable in England by statutes which are 

• Kilpatrick r. Poo., 5 Den., 277. 

• 4 Black. Com., 243. 

• 1 Id., 107. 

• 5 Den., 277. 
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so universally relied on by the cases, and that the statutes were 
so ancient, and the punishments so severe, that they were, of 
course, resorted to, and the common law thus lost sight of, though 
the statutes were intended as a mere increase of its penalties.^ 

In a late case, the case of The People v. Kilpatrick, cited above, 
was commented upon, and it was held that if the act was secretly 
done it was a misdemeanor, and pimishable as malicious mischief. 
The court said, we ought to follow the ruling in Loomis v. Edger- 
ton, and held that the wanton, malicious and secret destruction 
of personal property is a misdemeanor at common law, and there- 
fore indictable and punishable criminally.' 

The essence of the crime of malicious mischief is the injury to 
property, and this must be marked by some peculiar features to 
convert it from a trespass into a crime. An act which, however 
wanton and dangerous, is not and does not result ih the destruc- 
tion or even the injury of property, is not an act of malicious 
mischief, or a misdemeanor under this head of the law, so held 
in a prosecution for •willfully and maliciously unhooking the 
traces of the harness on a span of horses, and then hitched to a 
wagon owned or in the possession of the complainant.* 

Mile Stones, Guide Boards, Destroying, etc. — Every person 
who shall willfully or maliciously break, destroy or remove any 
mile stone, mile board or guide board erected upon any public 
highway or turnpike, or shftll willfully or maliciously deface or 
alter any inscription upon such stone or board, shall, upon con- 
viction, be adjudged guilty of a misdemeanor, and shall be pun- 
ished by imprisonment in a county jail not exceeding three 
months, or by a fine not exceeding fifty dollars, or by both such 
fine and imprisonment.^ 

Monuti^is in Boundaries, Destroying, etc, — ^Every person who 
who shall (1) willfully or maliciously remove any monument of 
stene, wood or other durable material, erected for the purpose 
of designating the comer or any other point in the boundary of 
any lot or tract of land ; or (2) shall willfully and maliciotisly 
deface or alter the marks upon any tree, post or other monument 
made for the purpose of designating the corner or any other point 

* Loomis V. Edgerton, 19 Wend., 419. 

• Peo. w. Moody, 5 Park., 676. 

• Wait tj. Green, 5 P.ark. 1S5. 

* 2 R. S., 690, § 35. See 1 R. S., 526, § 187. 
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in the boundary of any lot or tract of land ; or (3) shall willfully 
and maliciously cut down or remove any tree upon which any 
such marks shall be made for such purpose, with the intent to 
destroy such marks, shall, upon conviction, be adjudged guilty 
of a misdemeanor.^ 

llaBll Dam8^ Destroying^ etc. — Every person who shall unlaw- 
fully, and willfully or maliciously destroy any mill dam or other 
dam erected to create hydraulic power, or any embankment neces- 
sary for the support of such dam, or shall willfully or maliciously 
make or cause to be made any aperture in such dam or embank- 
ment, with the intent to destroy the same, shall, upon conviction, 
be adjudged guilty of a misdemeanor.^ 

Miscarriage^ Attempting to Producej and Soliciting and Taking 
Drug^ for such Purpose. — ^The offence of abortion, as one of the 
degrees of manslaughter, has already been considered.^ The 
Bevised Statutes also further provide, as follows: 

(a) Every person who shall administer to any pregnant woman, 
or prescribe for any such woman, or advise or procure any such 
woman to take any medicine, drug, substance or thing whatever, 
or shall use or employ any instrument or other means whatever, 
with intent thereby to procure the miscarriage of any such 
woman shall, upon conviction, be punished by imprisonment in 
a county jail not less than three months, nor more than one year.^ 

(Jb) Every woman who shall solicit of any person any medicine, 
drug, or substance, or thing whatever, and shall take the same, 
or shall submit to any operation or other means whatever, with 
intent thereby to procure a miscarriage, shall be deemed guilty 
of a misdemeanor, and shall, upon conviction, be punished by 
imprisonment in the county jail not less than three months, nor 
more than one year, or by a fine not exceeding one thousand 
dollars, or by both such fine and imprisonment.^ 

Malicious Trespass. — ^Every person who shall commit any 
trespass, by: 

1. Cutting down or destroying any kind of wood or timber, 

> 2 R. S., 695, § 34. 

• Id., § 33. 

• Ante, vol. 1, p. 608. 

• 2 R. S., 694, § 20. See Abortion, ante, vol. 1, p. 508, and Manslaughter 
first degree, ante, vol. 1, p. 613 ; 2 Barb., 218 ; 1 Paik., 424. 

• 2 R. S., 694, § 21. 
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• 

standing or growing upon the lands of any other, or upon lands 
belonging to the people of this State; or, 

2. Carrying away any kind of wood or timber that may have 
been cut down, and that may be lying on such lands; or, 

3. Maliciously cutting down, lopping, girdling, or otherwise 
injuring any fruit or ornamental or shade tree; or, 

4. Maliciously severing from the freehold any producJe thereof, 
or anything attached thereto; or, 

5. Severing and carrying away from the freehold any property, 
or thing attached thereto, of the value of twenty-five dollars, or 
less, under such circumstances as would render the trespass a 
larceny, if the thing so severed or carried away was personal 
property; or, 

6. Digging, taking or carrying away from any lot situated 
within the bounds of any incorporated city, without the license 
of the owner, or legal occupant thereof, any earth, soil or stone, 
being a part of the freehold, or severed therefrom at some previ- 
ous time, under such circumstances ^s would render the trespass 
a larceny, if the thing so severed or taken away was personal 
property, or knowingly aiding or assisting therein; or, 

7. Digging, taking or carrj'ing away from any lands in any of 
the cities of this State, laid down on the map or plan of said city, 
as a street or avenue, or otherwise established or recognized as 
a street or avenue, without the license of the mayor and common 
council of said city, or of the owner of the fee thereof, any 
earth, soil or stone, under such circumstances as would render 
the trespass a larceny, if the thing so severed or carried away 
was personal property, or knowingly aiding or assisting therein, 
shall, upon conviction, be adjudged guilty of a misdemeanor, and 
shall be punished by imprisonment in a county jail not exceeding 
six months, or by a fine not exceeding one hundred and fifty dol- 
lars, or by both such fine and imprisonment.^ 

Militia Law, Violation of. — Commanding officers of the 
National Guard, when called upon for aid by the sherifiT of any 
county, or mayor of any city, in cases of breach of the peace, 
tumult, riot or resistance to process of the State, or apprehension 
of imminent danger of the same, who shall refuse or neglect to 
obey the order of such sheriff or public officer so requiring such 

' Uws 1851, ch. 182; 2 R. S., 693, § 16. 
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service, or shall interfere or in any way hinder or prevent the 
men of his command from performing such duty, or in any man- 
ner, by neglect or delay, prevent the due execution of the law, 
shall, and every commissioned officer under his command so 
offending shall, be liable to a fine of not less than one hundred 
nor more than five hundred dollars, and imprisonment in the 
county jail for a period not exceeding six months.^ 

Any non-commissioned officer, musician or private who shall 
neglect or refuse to obey the orders of his commanding officer in 
the case above provided for, shall be liable to a fine of not less 
than twenty-five nor more than one hundred dollars, and impris- 
onment in the county jail for a period not exceeding three 
months.^ 

Any person belonging to the military forces, who shall, con- 
trary to the lawful order of the proper officer, retain in his pos- 
session or control any military property of this State, shall be 
liable to an action to recover the possession thereof, and to pay a 
fine of not less than ten nor more than one hundred dollars, and 
shall also be deemed guilty of a misdemeanor.^ 

Milk, Adulteration of. — Any person or persons who shall 
knowingly sell or exchange, or expose for sale or Exchange, any 
impure, adulterated or unwholesome milk, shall be deemed guilty 
of a misdemeanor, and, on conviction, shall be punished by a fine 
of not less than fifty dollars for each and every offence, and if 
the fine is not paid, shjiU bo imprisoned for not less than thirty 
days in the penitentiary or county jail, or until said fine shall be 
paid. 

Any person who shall adulterate milk, with the view of offer- 
ing the same for sale or exchange, or shall keep cows for the 
production of milk for market, or for sale or exchange, in a 
crowded and unhealthy condition, or feed the same on food that 
produces impure, diseased or unwholesome milk, shall be deemed 
guilty of a misdemeanor, and, on conviction, shall be punished 
by a fine of not less than fifty dollai*s, and if the fine is not paid, 
shall be imprisoned for not less than thirty days in the peniten* 
tiary or county jail, or imtil said fine and cost of suit shall be 
paid. 

> Laws 1862, ch. 477, §§ 291-294. 
■ Id., § 296. 
• Id., § 314. 
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Any person or persons who shall, in any of the cities of this 
State, engage in or cari^y on the sale, exchange, or any traffic in 
milk, shall have the cans in which the milk is exposed for sale 
or exchange, and the carriage or vehicle from which the same 
is vended, conspicuously marked with his or her or their names, 
also indicating by said mark the locality from whence said milk 
is obtained or produced, and for every neglect of such marking, 
the person or persons so neglecting shall be subject to the pen- 
alties expressed in the foregoing section of this act. But for 
every violation of this act, by so marking said cans, carriage or 
vehicle as to convey the idea that said milk is produced from a 
different locality than it really is, the person or persons so offend- 
ing shall be subject to a fine of one hundred dollars, or impris- 
onment in the penitentiary or county jail, or both, in the discre- 
tion of the court. 

An addition of water or any substance other than a sufficient 
quantity of ice to preserve the. milk while on transpoii;ation to 
market is hereby declared an adulteration. Any milk that is 
obtained from animals fed on distillery waste, usually called 
swill, or upon any substance' in a state of putrefaction or fer- 
mentation, is hereby declared to be impure and unwholesome.^ 

Marriages, Solemnizing in Cet'tain Oases. — Every minister or 
magistrate who solemnizes a marriage where either of the parties, 
within his knowledge, shall be under the age of legal consent, or 
an idiot, or lunatic, or to which, within his knowledge, any legal 
impediment exists, shall be deemed guilty of a mfsdemeanor, 
punishable by fine or imprisonment, or both, in the discretion of 
the court by which he shall be tried.^ 

Maintenance. — ^It is unlawful to maintain another's suit, unless 
the person maintaining has some interest in the suit, distinct from 
that which he may acquire by the agreement to maintain, or is 
connected with, the suitor by some social relation.® But where 
one has such a distinct interest, whether gi*eat or small, certain 
or uncertain, vested or contingent, he may maintam.^ The rela- 
tion of landlord and tenant, master and servant, acts of charity 
to the poor, and the exercise of the legal profession, do not come 

> Laws 1862, ch. 467; amended by Laws 18C4, ch. 544, p. 1195. 

• 2 R. S., 140, § 11. 

• 4 Wend., 394. 

• Id.; Wickham v, Conklin, 8 John., 220. 
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within the rule.* The offence consists in the unlawful upholding 
or taking in hand of quarrels or sides to the disturbance or 
hindrance of common right; and it is laid down that, whoever 
assists another with money to caiTy on his cause, as by retaining 
one to be of counsel to him, or otherwise bearing him out in the 
whole or in part of the expense of the suit, may properly be 
said to be guilty of an act of maintenance.^ 

Nuisance. — ^A nuisance is anything that works hurt, inconveni- 
ence or damage; and whatever is injurious to a large class of the 
community is a nuisance at common law.^ 

BiiAGKSTONE and Coke divide nuisances into two kinds; public 
or common nuisances which affect the public, and private nui- 
sances, which are defined as anything done to the hurt or annoy- 
ance of the lands, tenements or hereditaments of another.^ 

Public nuisances are the subject of criminal jurisprudence, 
while the appropriate Remedy for private nuisances are a civil 
proceeding by the party aggrieved thereby. The following are 
instances of cases where a nuisance was held not indictable, on 
account of its not being a public nuisance : 

Thus, where a tinman was indicted for carrying on his trade in 
the neighborhood of Clifford's Inn, to the conunon nuisance, &c., 
and it was proved that the noise he made was a great annoyance 
to some attorneys having chambers in the inn, and prevented 
them from attending to their business, Lord Ellenbobough 
held that the evidence did not sustain the indictment, the nui- 
sance proved being a private nuisance merely.* 

So where a man was indicted for erecting a coke oven, which 
threw out great quantities of smoke and vapor, which proved 
offensive to the inhabitants of the houses in the neighborhood, 
but as it did not affect their health, or render their houses unin- 
habitable, or even Ipwer the value of their houses, it was held not 
a, public nuisance.^ 

The commissioners of the penal code, in their draft submitted 

* Thallhimer v, Brinkerhoof, 3 Cow., 623. 

* Water, notes to Arch. Cr. Pr., vol. 2, p. 1072; 1 Hawk. P. C, c. 83, § 4. 
See Champerty and Barratry. 

' Lansing v. Smith, 8 Cow., 146. 

* 2 Inst., 406 ; 3 Bla. Com., 216. 

* R. c. Lloyd, 4 Esp., 200. 

* R. o. Neville, Peake, 126; see R. v. Cross, 3 Camp. 227. 
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to the Legislature, present the following definition of a nuisance, 
and cite authorities which support their definition, viz : 

A public nuisance is a crime against the order and economy of 
the State, and consists in unlawfully doing any act, or omitting 
to perform any duty required by the public good, which act or 
omission either (1) annoys or injures the comfort, repose, health or 
safety of any considerable number of persons, or (2) offends pub- 
lic decency, or (3) unlawfully interferes with, obstructs, or tends 
to obstruct any lake or any navigable river, bay, stream, canal or 
basin, or any public park, square, street or highway, or (4) in any 
way renders life or the use of property uncomfortable.^ 

What was at common law a nuisance, is not made otherwise by 
a statute prohibiting it and giving a new remedy.* 

(a) Bawdy Houses. — ^The keeping of a bawdy house is a com- 
mon nuisance, as it endangers the public peace by drawing 
together dissolute and debauched persons, and has also an apparent 
tendency to corrupt the morals of both seizes by such an open 
profession of lewdness.^ 

A bawdy house is defined to be a house of ill-fame, kept for 
the resort and convenience of lewd people of both sexes. The 
residence of an unchaste woman, a single prostitute, does not 
become a bawdy house because she may habitually admit one 
or many men to an illicit cohabitation with her.^ Although 
a person be only a lodger, and have but a single room, yet if she 
makes use of it to accommodate people in the way of a bawdy 
house, it will be the keeping of a bawdy house as much as if she 
had a whole house.* The rule of law, which presumes that the 
wife, if in company with her husband, acts under his coercion, 
does not prevail in indictments for this offence, which is one in 
which 9k feme covert^ may be guilty as if she were sole.^ 

In this State, the court observed that, though a wife may be 
indicted with her husband, and punished for keeping a house of 
prostitution; yet the authorities do not state whether she may be 
convicted or not, in conjunction with her husband for keeping a 

» Draft Penal Code of New York, § 430. 

■ Wetmore t>. Tracy, 14 Wend., 250 ; see 1 John., 78 ; 7 Hill, 575. 

* Inst., ch. 98; Bac. Abr., tit. Nuisance (A) ; Burns' Just., tit. LewdnesB and 
Nvisanct; 1 Hawk. P. C, ch. 74, 75, § 6. 

* SUte 17. Evans, 5 Iredell, 603. 

* Rex o. Pierson, 2 Ld. Raym., 1197; 1 Salk , 382. 

* Reg. V. Williams, 1 Salk., 383; see 1 Met., 151. 
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disorderly house of any other description, and the jury were 
advised that, unless it appeared clearly and satisfactorily that the 
wife was cooperating with the husband in some act or acts of dis- 
order or immorality, she ought to be acquitted.* The renting of 
a house to a woman of ill-fame, with the intent that it shall be 
kept for the purposes of public prostitution, has been held not 
to be an offence punishable by indictment, though it should so 
be kept afterwards.^ It is provided by statute that whenever 
the lessee of any dwelling-house shall be convicted of a misde- 
meanor, in keeping the same as a bawdy house, the lease or agree- 
ment for the letting of such house, shall thereupon become void, 
and the landlord may re-enter upon the premises so let, and 
shall have the same remedies to recover possession thereof, as are 
given by law in case of a tenant holding over after the expira- 
tion of his lease.^ 

(6) Disorderly Houses. — At common law the keeper of an inn 
may be indicted and fined as being guilty of a public nuisance, if 
he usually harbor thieves or persons of scandalous reputation, or 
suffer frequent disorders 'in his house.* So, also, all disorderly 
inns ■ or ale houses, play houses, unlicensed or improperly con- 
ducted, booths and stages for rope dancers, mountebanks, and the 
like, were public nuisances, and liable to be indicted.^ The con- 
ducting of a house in such a way as to disturb and disquiet the 
neighborhood, or the carrying on of its business, so as to tend 
to the corruption of public morals, is indictable as a nuisance; 
but the keeping of a disorderly house is not indictable, unless it 
be laid as a common nuisance, because a house may be disor- 
derly without being injurious to any but its inhabitants, and it 
is the injury done to the public which is the essence of the 
offence. A house kept as a common tippling house, frequented 
by disorderly persons, who, by their drunkenness, quarreling and 
noisy dancing, disturb and disquiet the neighiborhood, will con- 
stitute a disorderly house.* 

(c) Gaming Houses. — Common gaming houses are also nui- 
sances in the eye of the law, being detrimental to the public, as 

» See Martha Boyd's Case, 3 City 11. Rec., 134. 

• Brockway «. Peo., 2 Hill, 558. 

■ 2 R. S., 702, § 39. See 4 Com., 217 ; 3 Sand., 330 ; 3 Park., 544. 

• 1 Hawk. P. C, ch. 78, § 1. 

• 4 Black. Com*, 167; 1 Fost., N. H., 343. 

• Peo. tj. Carey, 4 Park., 240-241. 
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they promote cheating and other corrupt practices, and incite to 
idleness and avaricious ways of gaining property great numbers 
whose time might otherwise be employed for the good of the 
commimity.* 

It has been held in this State that a public inn where any 
instrument or device for gambling is used and kept as such, either 
by the landlord or any other person by his peimission, however 
orderly the house may be in other respects, is a public nuisance 
at conmion law, and all persons resorting to such house for the 
purpose of gambling are in the eye of the law persons of ill 
fame.^ 

It has also been held that keeping a billiard room, without 
allowing any noise to disturb the neighborhood, and without 
allowing any bets on the game, is not such a nuisance; but a 
•bowling alley, kept for gain or price, is, though it appears that 
in it gambling is expressly prohibited.^ 

In the case above cited the court said that a billiai^d house, 
where no betting was allowed, and where there is no disturbance, 
cannot be a nuisance, unless it be a tavern where, by statute, the 
mere keeping of a table is made so. Paying for the table by the 
rub is not gaming within the meaning of the law which makes a 
house a nuisance. Illegal gaming implies gain and loss between 
the parties by betting, such as would excite a spirit of cupidity.* 

(y) Eaves Droppers. — These ai'e such persons as listen under 
wails or windows, or the eaves of a house, to hearken after dis- 
coui*se, and thereon to frame slanderous and mischievous tales, 
and they are a common nuisance, and indictable as such.^ 

(c) Common JScold. — A common scold is a public nuisance to 
her neighborhood, and may be indicted for the offence ; and it is 
not necessary to give in evidence the particular expressions used; 

it is enough to prove that she is always scolding.® 

• 

* 1 Hawk. P. C, ch. 76, § 6; Rex v. Dixon, 10 Mod., 336 ; Bac. Abr., tit. 
Nuisances (A). See the statute against keeping places for gambling, ante, vol. 1, 
p. 589. 

• • Butler's Case, 1 City II, Roc., 66. 

* Lansing r. Smith, 8 Cow., 146; Peo. v. Sergeant, 8 Cow., 139; Tanner©. 
Trustees, &c., 5 Hill, 121. « 

* Peo. V, Sergeant, 8 Cow., 139. 

* 4 Bla. Com., 167-168; Burns* Jus., tit. Eavesdroppers; State v, Williams, 
2 Term., 108 ; Com. v. Mergelt, 6 Penn. Law Jour., 228-266. 

* J' Anson v. Stuart, 1 T. R., 754; 4 Bla. Com., 168; 1 Hawk. P. C, ch. 75, 
§ 14; Com. tJ. Grey, 13 Pick., 359; Com. v. Davis, 11 Pick., 432; 9 Cow., 587. 
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(d) Play Houses. — The better opinion seems to be that play 
houses, having been originally instituted with a laudable design 
of recommending virtue to the people, and exposing vice and 
folly, are not nuisances in their own nature, but may only become 
such by accident, as when they draw together such numbers of 
coaches and people, &c., as prove generally inconvenient to the 
places adjacent, or when they pervert their orginal institution by 
recommending vicious and loose characters under beautiful colors 
to the imitation of the people, and make a jest of things com- 
mendable, serious and useful.^ 

But all common stages for rope dancing, &c., are said to be 
nuisances, not only because they are great temptations to idleness, 
but also because they are apt to draw together numbers of dis- 
orderly persons, which cannot but be very inconvenient to the 
neighborhood.^ 

{g) Infected Persons going in Public. — The exposing in the 
public highway, with a full knowledge of the fact, of a person 
infected with a contagious disorder, and liable to communicate it 
to the public, is a common nuisance, and as such the subject of 
indictment.' But pasturing upon one's own land sheep having an 
infectious disease, has been held not to be a nuisance.^ And a 
person sick of a contagious or infectious disease in his own house, 
or in suitable apartments at a public hotel or boarding house, is 
not a nuisance.^ 

In a case where an immigrant depot was claimed to be a nui- 
sance, which involved the question of danger from contagious and 
infectious diseases, it was held that it was not a nuisance.* 

(A) Selling Unwholesome Food. — ^Among offences of this nature, 
although they are sometimes considered aa frauds, which affect the 
public at large, and indictable as cheats rather than as nuisances, 
is the selling of unwholesome provisions; and it has been said, 
generally, that the giving of any person unwholesome victuals, 

» 1 Hawk. P 0. ch. 75, § 7; Bac. Abr., tit. Nuisance (A). 
■ Id., § 6; Id. 

" 3 Atk., 750; 1 Hawk. P. 0., ch. 52, 53; R. «. VantandUlo, 4 M. & S., 73; 
R. r. Sutton, 4 Burr., 2116; Rex c. Burnett, 4 M. & S., 272. 

* Fisher «. Clark, 41 Barb., 329. 

* Boone «. City of Utica, 2 Barb., 104. 

' People V. Commissioners of Emigration, 1 Abb., 4G6. 
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not fit for man to eat, for gain, or from malice or deceit, is 
undoubtedly in itself an indictable offence.^ 

Among cases of this nature may be mentioned the conviction 
of a man for improperly mixing alum in bread.* 

Te sustain an indictment for this offence against a person who 
had owned a diseased cow, and had slaughtered her and sold her 
for food, it is enough to prove that the disease was known to the 
defendant, and that the nature and tendency of the disease was 
such as to taint and affect the flesh of the entire animal, so as to 
make it unwholesome in any degree, although the taint was 
imperceptible to the senses, and although the eating of the flesh 
produced no apparent injury to those who ate it.^ 

(i) Combustible and Explosive IfcUerials.-r'^he manner in 
which gunpowder is kept may or may not constitute a nuisance.^ 

Blagkstone refers to the making, keeping or carrying of too 
large a quantity of gunpowder, at one time, in one place, or 
vehicle, but does not give a positive opinion as to whether it was 
a nuisance at common law or not. It has been held, however, 
that erecting gunpowder mills, or keeping gunpowder magazines, 
near a town is a nuisance by the common law.^ And persons 
putting on board of a ship an article of a combustible and dan- 
gerous nature, without giving due notice of its contents, so as to 
enable the master to use proper precautions in the stowing of it, 
are guilty of a misdemeanor.^ 

In a case in this State, it was held that no indictable offence 
was stated in the indictment, no facts having been stated therein 
to show that the powder was kept, or carried through the street, 
in a way that made it dangerous to the public, although it was 
charged in the indictment that ten casks of gunpowder were 
placed upon a cart, the wheels of which were bound with iron, 
and which was drawn through the public street of a city, over 
gravel and stones.'' But the carelessly depositing and keeping 
gunpowder in an exposed place, 6. ^m "i a wooden building in a 
city, is a public nuisance.^ 

' 2 East. P. C, ch. 18, M ; 3 M. & S., 11. See Cheats, ante. 

• Rex V. Dixon, 4 Campb., 12. See Reed v. Peo., 1 Park., 481. 

• Goodrich «. Peo., 3 Park., 622. * 1 Hawk., ch. 76, § 88. 
' Rex V, WilUama, E. 12, W. Vide 12 Mod, 342. 

• WiUiams v. East. 1. Co., 3 East., 192. 
? Peo. v'. Sands, 1 John., 78. 

• Mjera t?. Malcolm, 6 Hill, 292. 
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(j) Nuisance by Obahnicting a Highway. — All injuries what- 
soever to a highway, which will render it less commodious to the 
public, are nuisances at common law ;^ and our Court of Appeals 
have held that any unauthorized continuous obstruction of a 
public highway is a public nuisance.* An obstruction to a high- 
way will not be excused on the plea of its being necessary for 
the carrying on of the party's business, though such an obstruc- 
tion may be only occasional.' 

An incorporated railroad company is indictable as a nuisance 
in erecting and continuing a building, and placing and leaving 
their cars in the public highway ;* and any ditch or other obstruc- 
tion in a highway is a nuisance.^ So also it was held indictable 
where distillers delivered their slops daily in the street to pur- 
chasers, and the street was obstructed by carts and teams resort- 
ing thither for it and waiting to load.* 

To render a turnpike road a nuisance, it is not essential that it 
should be unsafe or impassable. Any contracting or narrowing 
of a highway is a nuisance; so, as to any obstruction left in the 
road, or omission to rej)air it, whereby it is less convenient for 
public use.^ 

It is a public nuisance, and indictable at common law, to place 
on the foot of any public street a stall for the sale of fruit and 
confectionery, although the defendant pay rent to the owner of 
the adjoining premises for the use of so much of the pavement as 
is occupied by him.® 

It was formerly held that an indictment would not Ho for 
setting a person on the footway in a street to distribute handbills, 
whereby the footway was impeded and obstructed f nor for 
throwing down skins into a public way, by which an accident 
occurred.'® Yet if these acts were improperly perfomied, they 

» 1 Hawk. P. C, ch. 76, § 144. 

• 14 N. Y., 506 ; see 24 N. Y., 658. 

* Rex V. RusseU, 6 East, 427 ; Peo. v. Cunningham, 1 Den., 524; R. o. Jonet, 
3 Camp., 230. 

* State V. M. 8t E. R. R. 3 Zab., 360. 

* Harlow v. Ilumiston, 6 Cow., 189 ; 8 Id., 146 ; 23 Wend., 446 ; see 5 Den., 
9 ; 14 Wend., 131 ; 14 N. Y., 506 ; 1 Duer, 451 ; 27 Barb. 207. 

• Peo. V. Cunningham, 1 Den., 524. 

• Watcrford & WhitehaU Turnpike Co. v, Peo., 9 Barb., 161, 

* Com. V. Wentworth, Brightlpy Rop., .'>18. 

• R. V. Sermon, I Burr.. 510. 
"^ R. tv Gill, 1 Str., ivm. 
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would seem, under the rule above stated, to be indictable, as 
every unauthorized obstruction of a highway is now indictable.* 

Under the above rule, it was held indictable for a party to 
exhibit at the windows of his shop, in a public street, effigies, 
and thereby attract a crowd to look at them, which causes the 
footway to be obstructed, so that the public cannot pass bs they 
ought to, and that it is not at all essential that the effigies should 
be libelous, for the gravamen of the charge is the causing the 
footway to be obstnlcted ; and it seems to be immaterial whether 
the crowd consisted of idle, disorderly and dissolute persons or 
not." 

Any erection in a public river is a nuisance per se,-^ but where 
a vessel has been sunk in a navigable river by accident and mis- 
fortune, it has been held that no indictment can be maintained 
against the owner for not removing it* 

It was held in Pennsylvania that where a person, by violent 
and indecent language addressed to the passers by, caused a large 
crowd to assemble in the street of a city, thereby obstructing the 
highway, he was liable to indictment for committing a common 
nuisance.^ 

Where land taken for a turnpike company has been transferred 
to a railroad company, without compensation to the owner of the 
fee, it was treated as a continuing nuisance.® 

{k) By not Repairing Highway. — ^The permitting a public 
highway to be grossly out of repair, is indictable aa a nuisance ;^ 
and a corporation aggregate or a railway company are liable to 
be indicted for the non-repair of a bridge which it is their duty 
to repair.® 

To authorize a conviction of a plank road company for a 
nuisance in allowing their road to fall out of repair, it is neces- 
sary to allege in the indictment and prove on the trial, not only 

» 2 Arch. Cr. Pr., 609, note. 

» Idem;. Rex t?. Carlisle, 6 C. & P., 636. 

» People V. Vanderbilt, 26 N. Y., 287, 298; 25 How., 139. 

• Rex V, Watts, 2 Esp., 675. 

• Barker «. Com., 19 Penn., 412. Vide Com. ». Smith, 6 Cush. 80; Rex v. 
Moore, 3 B. A; Ad., 184 (collecting crowds of idle people). 

• Mahon i?. N. Y. C. R. R., 24 N. Y., 658. 
' State p. Kinjz, 3 Trcdell, 411. 

•* R. V, Birmiiiglmiii & G. R. K., C. L P., 4^1). 
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that the road has been out of repair, but also that it continues so 
to be down to the time of the finding of the indictment.^ 

(Z) Offensive Trades and Business. — The carrying on of a 
business which is unwholesome and injurious to health, and which 
corrupts and infects the air, may be indicted as a conunon nui- 
sance. Thus, the manufacture of acid spirit of Qulphur, whereby 
the air was impregnated with noxious and offensive smells, which 
were proved to be noxious and hurtful to the health of the inhab- 
itants, and to have made many of them sick, was held indictable.^ 
So, also, was the steeping of stinking skins in water in the high- 
way.^ So, also, may a brew house, a glass house, and a swine 
yard, be a common nuisance.^ So, also, may a man be indicted 
for refusing to bury a dead body where, by reason of the decom- 
position thereof, divers noisome stenches arose, and the air become 
infected and rendered unwholesome.^ 

In England it is said that if there be smells offensive to the 
senses, that is enough, as the neighborhood has a right to fresh 
and pure air, and the presence of other nuisances will not justify 
any one of them.^ But it has been held in this State that to con- 
stitute an indictable public nuisance, by conducting in a populous 
city- a lawful business, it is not necessary that it be prejudicial to 
health; but it is not sufficient that its exercise be merely disagree- 
able, but it must be an annoyance, calculated to interrupt the 
public in the reaAnable enjoyment of life and property.^ 

The occupying real property in a city, as a hog yard, slaughter 
house, and fat and of&l boiling house, is prima facte a common 
nuisance, but the presumption may be rebutted by showing that 
the business is so carried on as not to endanger the health or 
interfere with the comfort of the neighboring inhabitants.^ 

In England, where the business of a horse boiler, which is one 
of the most offensive description, had been carried on on the same 

• Peo. c. P. Road Co., 5 Park., 604. 

• R. «. White, 1 Burr., 333. 

• R. V. Dappineau, 1 Sir., 686. 

« 1 Bright, 69; Prescott*8 Case, I City H. Rcc., 161. See 13 Met., 365. 

• R. c. Vann., 21 Law. J., 39 M. 

• R. V. NeU, 2 C. & P., 485; R. ». Watte, Id , 486; R. r. Davy, 5 Esp., 217. 
' Prout's Case, 4 City H. Rec., 87. See CuUin u. Valentine, 9 Paige, 575; 

Brady©. Wicks, 3 Barb., 167; Prescott's Case, 2 City H. Rec., 161; Lynch's 
Case, 6 Id., 61 ; 1 Hilt., 126. 
■ Dubois r. Budlong, 15 Abb., 445. 
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premises for many years before the defendants came to them, 
but its extent was much greater under them than it had been 
before; but the neighborhood in which it was carried on, was full 
at the time when they commenced the business, and long beforei 
of establishments for carrying on trades of the most offensive 
character, and evidence was given that the defendants carried on 
their trade in so improved a manner, that there was very little 
difference in the nuisance from what it was when they came there, 
it was held that this trade was in its nature a nuisance; but con- 
sideiing the manner in which the neighborhood had always been 
occupied) it would not be a nuisance, unless it occasioned more 
inconvenience, as it was carried on by the defend(ints, than it had 
done before. If in consequence of the alleged improvements in 
the mode of conducting the business, there was no increase of the 
annoyance, though the business itself had increased, the defend* 
ants were entitled to an acquittal; but if the annoyance had 
increased, it was an indictable offence.^ And it was also held 
that if a noxious trade is already established in a place remote 
from habitations and public roads, and persons afterwards come 
and build houses within the reach of its noxious effects, or if a^ 
public road be made so near to it that the carrying on of the 
trade becomes a nuisance to the persons using the road, the party 
would be entitled to continue his trade, because bis trade was 
legal before the erection of the houses and the making of the 
road.* 

It has, however, been held by the courts of this State that no 
length of time will legalize a public nuisance, for the reason that, 
while it continues a mere trifle, no one thinks of taking measures 
to have it removed, and thus the public would be sure to suffer, 
and it is immaterial how long the practice had prevailed; neither 
can evidence be offered to prove that the present mode of con- 
ducting the business is an improvement on the former one.^ And 
it has also been held that it is no defence to an indictment for 
nuisance that the establishment complained of was erected prior 
to adjacent buildings.^ 

* Rex V. Watts, Moo. & M., 281. See R. o. Neville, Peake N. P., ch. 91. 

* Rex V, Cross, 2 G. & P., 483. 

* Peo. V. Cunningham, 5 Den., 536, 537 ; D^rgort v. Schenok, 23 Wend., 448; 
Mills o. Hall, 9 Wend., 315. 

* Lynch's Case, 1^ (Mj Hi Rec., 61. 

C. P. Vol. n— 6. 
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(m) Open Lewdness. — ^In general, all open lewdness, gftHsly 
flpflodaloos, is punishable by indictment at the common law, and 
it appeaiB to be an established principle, that whatever openly 
ontrages decency and is injurious to public moiak is a misde- 
meanor.^ 

The intent with which the act is done is always material in an 
indictment for exposing the naked body to public view, and such 
intent is a question ci fact for the juxy under all the circum- 
stances of the case. It is for the jury to find whether there was 
a wanton, intentional and indecent exposure of the person at 
such a time and in such a place as to ofl^d against public 
decency.* 

Evidence of secret familiarity with a woman in a room, the 
doors of which were shut and the window shutters closed, and 
the witness observing the transaction at one time through a 
broken pane of glass in, an end window, and at another time 
through a doorway, the door being partly shut, is not sufficient 
to maintain an indictment for open and gross lewdoess.' 

It was held to be an indictable offence for a man to undress 
himself on the beach and to bathe in the sea near inhabited 
houses from which he might be distinctly seen, although the 
houses had been recently erected, and until their erection it had 
been usual for men to bathe in great numbers at the place in 
question, and in the above case it was observed, that whatever 
becomes the habitation of civilized men, there the laws of decency 
must be enforced.^ 

Where two defendants were charged with an indecent exposure 
of their persons in a public place, it was held that an urinal, with 
boxes or divisions for the convenience of the public, and situated 
in an open market, was not a public place within that allegation.^ 
But an omnibus was held to be a public place.® 

(n) Keeping Dangerous and Troublesome Animak. — ^A fero- 
cious dog that attacks persons is a nuisance, and if permitted to 
run at large any one may kill him.^ So of a dog which has 

^ 1 Hawk. P. C, ch. 5, M; 4 Bla. Com., G5, n.; Burna' Juat., tit./^tocbuM. 

* lliller «. Peo., 5 Barb., 203. 

* Com. V. Catlin, 1 Mass., 6. 

* R. V. Crunden, 2 Campb., 89. 

* R. V. Orchard, 3 Cox C. C, '248. 

* R. o. Holmes^ 6 Id., 21G. 

* Potnaa v. Payne, 13 John., 312; Hinckley v. Emeraonv 4 Cow., 361. 
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been bitten by a mad dog.^ According to a newspaper report 
of a late English case, it is a misdemeanor, to keep an animal 
whose noise is a cause of disturbance to neighbors. In the par^* 
ticular instance the eyidence was that the defendant, whose name 
was Mintj, kept a cock which crowed one hundred and fifty 
times in twenty-five minutes. The judges held that this was per 
«6 a nuisance in a populous town, and the defendant was com- 
mitted and fined.' 

Official MiaconduU. — ^Where any duty is or shall be enjoined 
by law upon any public officer, or upon any person holding any 
public trust or employment, any willful neglect to perform such 
duty, where no special provision shall have been n^ade for the 
punishment of such delinquency, shall be a misdemeanor.' 

At the common law, where an officer neglects a duty incumbent 
upon him, either by common law or statute, he was indictable for 
the offence, and this was so whether he was an officer of the com* 
mon law or appointed by act of the Legislature.^ 

The acceptance of every office implies the tacit agreement on 
the part of the incumbent that he will execute his duties with 
diligence and fidelity.^ 

Public officers may also be indicted for frauds committed in 
their official capacities.^ 

Whenever magistrates act partially or oppressively, from a 
' malicious or corrupt motive, they may be punished criminally- 
Discharging an offender, when it is done with an intent to pervert 
the course of law and justice, is clearly an indictable offence.^ 

An indictment will lie against oommissioners of excise for 
willfully and corruptly granting a license to a person to sell 
spirituous liquors, as an inn-keeper, knowing that he is not a man 
of good moral character, nor a person of sufficient ability to keep 
a tavern; that he has not the necessary accommodations to enter- 

» 13 John., 312. 

* Whar. Cr. L., § 5, note. 

* 2 R. S., 696, § 53. See also yarious statutory proyisions as to ne^ect of 
duty by particular officers in foregoing list of misdemeanors. 

« 4 Bla. Com., 140; 1 Hawk. P. C, ch. 66, § 1. 

» 5 Bac. Abr., 210. 

' R. V. Bembridge, 6 East., 136; Rex v, Martin, 2 Camp., 268.- 

* Russ. on Cr., 213; 4 Bla. Com., 141; 6 Mod. 96 ; 12 John., 356; 1 Burr., 
656. 
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tain travelers, and that a tavem is not absolutely necessary at the 
place where he proposes to keep a tavern,^ 

Among other examples of official misconduct may be mentioned 
extortion, which signifies the unlawful taking by any officer, by 
color of his office, of any money or thing of value that is not due 
to him, or more than is due, or before it is due.^ Indeed^ a per* 
son holding a public office has been considered as amenable to the 
law for every part of hii conduct, and liable to punishment for 
not faithfully discharging it.' And it is laid down, generally, 
that any public officer is indictable for misbehavior in his office.^ 

The Bevised Statutes provide that no judge, justice, sheriff or 
other officer whatever, or other person, to whom any fees or com- 
pensation shall be allowed by law for any service, shall take or 
receive any other or greater fee or reward for such service, but 
such as is or shall be allowed by the laws of this State/ Also, 
that no fee or compensation allowed by law shall be demanded 
or received by any officer or person for any service, unless such 
service was actually rendered by him, except in the case of charges 
for prospective costs thereinafter specified ; but this section shall 
not prevent any officer from demanding any fee for any service of 
which he is entitled by law to require the payment previous to 
rendering such service.' 

A violation of either of the two last provisions is a misde- 
meanor, and the person guilty is liable to the party aggrieved for 
treble the damages sustained by him.^ 

The provisions of law prohibiting the taking of any fees for 
services in civil cases, other than such as are allowed by statute, 
also apply to the taking of fees for services in' criminal cases, 
beyond the amount allowed by law for such services.^ 

It is official misconduct for a justice of the peace to issue any sum- 
mons, warrant, attachment or execution without the same being 
entirely filled up; or for leaving a blank either in the date or 

* Peo. V, Norton, 7 Barb., 477. 

* Peo. 9. Whaley, 6 Cow., 6W ; 4 Bk. Com., 141 ; 1 Ha^rk. P. C, ch. 68, § 1. 
Tide Bribery, ante. 

' 1 Salk., 380, note a. 

* 6 Mod., 96. 

* 2 R. S., 650, § 5. 

* Id., § 6. 

' 2 R. S., 651, § 6. Vide Peo. v. Whaley, 6 Cow., 661. 

* 2 R. S., 752, § 28. 
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otherwise^ at the tiine of its delivery to the officer to be executed, 
and every such process is by statute declared void; and it is 
likewise official misconduct for any constable to ask or receive 
any money or valuable thing from a defendant, or any other per- 
son, as a consideration, reward or inducement for omitting to 
arrest any defendant, or to carry him before any justice, or for 
. delaying to take any party to prison, or for postponing the sale 
of any property under any execution, or for omiMing or delaying 
the execution of any duty belonging to his office.^ 

Every justice or constable offending against either of the above 
provisions, is to be deemed guilty of a misdemeanor, and on con- 
viction, shall be subject to fine or imprisonment, or both, in the 
discretion of the court ; and every such conviction shall operate 
as a forfeiture of the office of the justice or constable so con- 
victed,* 

The statute further provides for official misconduct on the part 
of attorneys who are law partners of district attorneys, and who 
take part in the defence of suits and proceedings prosecuted by 
their partners as such district attorneys, and also where attorneys 
have acted as district attorneys and subsequently advise or act 
for the defence in the same matters. Every attorney who violates 
the above provisions is to be 'deemed guilty of a misdemeanor, 
and on conviction is to be punished by fine or imprisonment, or 
both, at the discretion of the court, and shall also be removed 
from office in the several courts in which he is licensed.' 

Of Officers Neglecting Dvty and Conniving at Escape. — ^If 
any sheriff, jailor, coroner, marshal or constable shall — 

Ist Willfully and corruptly refuse to execute any lawful pro- 
cess directed to them, or any of them, requiring the apprehen- 
sion or confinement of any person charged with a criminal 
offence; or, 

2d. Shall corruptly and willfully omit to execute such process 
by which such person shall escape; or, 

3d. Shall willfully refuse to receive in jail under his charge 
any offender lawfully conunitted to such jail and ordered to be 
confined therein on any criminal charge or conviction, or on any 
lawful process whatever; or, 

» 2 B. S., 267, §§ 159, 160. 

• Id., ( 162. 

' Laws 1846, cb. 120, p. 132. 
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4th. Shall willfully suffer any offender lawfully committed to 
his custody to escape and go at large; or, 

5th. Shall receive any gratuity or reward, or any security or 
engagement for the same, to procure, assist, conniye at pr permit 
any prisoner in his custody upon any civil process, or on any 
criminal charge or conviction, to escape, whether such escape be 
attempted or effected or not. 

He shall, upon conviction, be punished by imprisonment in a 
county jail not exceeding one year, or by fine, not exceeding one 
thousand dollars, or by both such fine and imprisonment.^ And 
every sheriff, coroner, marshal or constable who shall be con- 
victed of any offence specified in the last section, shall forfeit his 
office, and be forever disqualified to hold any office or place of 
trust, honor or profit under the laws or constitution of this State.' 

Officers Neglecting to Deliver Books, etc.^ to Successors. — 
Whenever any person shall be removed from office, or the t^rm 
for which he shall have been elected or appointed shall expire, 
he shall on demand deliver over to his successor all the books 
and papers in his custody as such officer, or in any way apper- 
taining to his office.^ A person elected to an office will be 
deemed in full possession of it on his taking the requisite oath, 
provided no other condition is prescribed.* 

Offices, Selling of, and Procuring Appointments. — ^Every per- 
son holding or exercising any office under the laws or Constitu- 
tion of this State, who shall, for any reward, consideration or 
gratuity, paid, agreed to be paid, or reserved to be paid, directly 
or indirectly, grant to another the right, privilege or authority to 
discharge any of the duties of such office, either by permitting 
another to make appointments, or to perform or discharge in any 
manner, directly or indirectly, the prerogatives or duties of such 
office, shall, upon conviction, be deemed guilty of a misdemeanor, 
and, in addition to other punishment, shall forfeit his office, and 
be forever disabled from holding such office; and every person 
who shall give, or make any agreement to give, any gratuity or 
reward, in consideration of any such grant or deputation, shall, 
upon conviction, be deemed guilty of a misdemeanor. And every 

» 2 R. S., 685, § 21. 
» Id., § 22. 

• 1 R. S., 125, § 62 ; 5th ed. R. S., vol. 1, p. 416. 

* Peo. V. Steyens, 5 Hill, 616. See Matter of Welch, 14 Barb., 396. 
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person who shall, directly or indirectly, accept or receive, or 
agree to accept dr receive, any reward or gratuity, paid, agreed 
to be paid, or reserved to be paid, for the purpose of procuring 
for another the appointment to any office created by the Consti- 
tution or under the laws of this State, or any clerkship or sub- 
ordinate position in any such office, shall, upon conviction, be 
deemed guilty of a misdemeanor, and shall be punished by 
imprisonment in the county jail not less than six months nor 
over two year^, and by fine not less than two hundred nor over 
one thousand dollars.^ 

Every g^t or deputation made contrary to the foregoing pro- 
visions shall be void, but all official acts done before a conviction 
for any offence prohibited by the last two sections, shall be valid.^ 

Where a person receives a deputation to a public office, which 
entitles him by statute to a certain percentage upon the fees and 
emoluments of the office of his principal, and on receiving his 
appointment enters into an agreement to perform the duties of 
his office at a fixed salary, such an agreement being in violation 
of the act agamst buying and selling offices, is void, although it 
be not certain that the stipulated sum would be less than the 
percentage allowed by law.^ But it is otherwise where the prin- 
cipal merely reserves a part of the fees of his office, or a sum cer- 
tdn, which is to come out of the profits ; thus a sheriff may 
legally make an arrangement with his deputy, or wit)i the jailer 
appointed by him, for a division with bim of the fees or profit of 
their employment.^ 

Where two persons apply to the Governor of the State to be 
appointed to the same office, and it is i^eed that one of them 
shall withdraw his application and aid the other in procuring the 
appointment, in consideration of which the fees and emoluments 
of the office are to be divided between them, such contract is 
illegal and void by the common law, but it is not within the 
former statute respecting the sale of offices.^ 

Overseers of Poor^ etc.^ Neglect of in Relation to Bastards. — ■ 
Any superintendents of county poor, and any overseer of the 

> Laws 1863, ch. 51, amending 2 R. S., 696, §§ 37, 38. Vide Bribery, ante, 
vol. 1, p. 512. 

• 2 R. S. 696, § 39. • Tappin c. Brown, 9 Wend., 175. 

• Bedker o. Ten Eyck, 6 Paige, 68; Mott v. Robbins, 1 Hill, 21. 

• Gray ©. Hook, 4 Com., 449. 
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poor of any town, whose duty it shall be to provide for the gap- 
port of any bastard, and the sust^ianoe of its mother, who shall 
neglect to perform such duty, shall be deemed guilty of a misde- 
meanor, and shall, on conviction, be liable to a fine not exceeding 
two hundred and fifty dollars, or to imprisonment not exceeding 
one year, or both.^ 

OysterSj Unlawful Taking of. — ^Any person who shall unlaw- 
fully take and carry away, by any means, the oysters of another, 
lawfully planted upon the bed of any of ^the rivers, bays, sounds 
or other waters within the jurisdiction of this State, shall be 
deemed guilty of a misdemeanor, and upon conviction, shall be 
punished by a fine not exceeding two hundred and fifty dollars, 
or by imprisonment in the common jail of the county, where the 
ofience was committed, for a period not exceeding six months, or 
by both such fine and imprisonment. Courts of special sessions 
are given jurisdiction to hear, try and determine violations of the 
above provisions.' 

Openinff and Readinff Sealed LMers and Telegraph Dis- 
patches. — ^If any person shall willfully open, read, or cause to be 
opened or read, any sealed letter, or telegraphic dispatch, or 
message, not addressed to himself, without the permission of the 
person to whom it shall be addressed, or of the writer thereof, 
or other person having the right to give such permission, he shall, 
upon conviction thereof, be adjudged guilty of a misdemeanor, 
and shall be punished by a fi;ne of not less than three hundred 
dollars, or imprisonment not less than three months, or both 
such fine and imprisonment. Any person who shall aid, abet or 
encourage the opening or reading of such letter, telegraphic dis- 
patch or message, shall be deemed guilty of a misdemeanor.' 

Pvblishing Contents of Sealed Letters. — Whoever shall mali- 
ciously publish the whole or any part of such letter, without the 
authority of the writer thereof, or of the person to whom the 
same shall be addressed, knowing the same to have been so 
opened, shall, upon conviction, be adjudged guilty of a misde- 
meanor.^ 

» 1 R. S., 655, § 67. 

* Laws 1866, ch. 753. See also Laws 1866, ch. 404; Laws 1863, ch. 493, § 4. 

* 2 R. S., 695, $ 29, as amended by Laws of 1867, ch. 871, § 1, toI. 2, p. 
2186. See n^xt section, 

* 2 R» S., 695, § 89, 
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The two last sections do not extend to any breaking open of 
letters which shall be punishable by the laws of the United 
States.^ 

Petit Larceny. — ^Every person who shall be convicted of steal- 
ing. taking and cairing away the pereonal property of another, 
of the value of twenty-five dollars or under, shall be adjudged 
guilty of petit larceny, and shall be imprisoned by imprisonment 
in a county jail not exceeding six months, or by^fine not exceed- 
ing one hundred dollars, or by both such fine and imprisonment.' 

The same general rules of law, which will be found stated 
under the article iipon larceny,' apply as well to petit larceny as 
to the ofience of grand larceny. 

Petit larceny at common law was a felony, and, although the 
Legislature may have supposed that they had reduced it to the 
grade of a misdemeanor, still it has been held that the provision 
of the statute defining what should constitute a felony, within the 
statute, did not reach those at common law which were not included 
in the provision; and that the common law rule, that petit larceny 
is a felony, has not been changed by the revised statutes.^ 

In this work it has, however, been classified as a misdemeanor, 
under the rule referred to in the Peo. v. Steenburgh,^ and for the 
sake of uniformity, as that rule has been followed in the classi- 
fication of the other crimes. 

Practicing Medicine by Persona Not Licensed. — Any person 
not being a licensed physician who shall practice or profess to 
practice physic or surgery, or shall prescribe medicines or speci- 
fics for the sick, and shall, in any court having cognizance 
thereof, be convicted of gross ignorance, malpractice or immoral 
conduct, shall be deemed guilty of a misdemeanor and liable to 
a fine of not less than fifty dollars nor not exceeding one thou- 
sand dollars, or to imprisonment in the county jail not less than 
one month nor exceeding twelve months, or both, in the discre- 
tion of the court.' 

< 2 R. S., 695, § 30. 

• 1 R. S., 690, § 1. 
» Ante. 

« Peo. o. Adler, 3 Park., 249; Carpenter v. Nizon, 5 Hill, 260 ; Ward o. Peo.» 
3 Hill, 396. See Felonies, ante. 

• Ante. 

• 1 R. S., 455, § 41 ; Laws 1858, ch. 184, § 5. 
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Prescribing Medicines by Intoxicated Persons. — li any physi- 
cian or other person, while in a state of intoxication, shall pre- 
scribe any poison drug or medicine to another person, which 
shall endanger the life of such other, he shall, upon conriction, 
be deemed guilty of a misdemeanor.^ 

Posting for not Fighting Duets, — ^If any person shall post 
another for not fighting a duel, or for not sending or accepting a 
challenge to figl\t a duel, forbidden by law, or shall, in writing 
or in print, use any reproachful or contemptuous language to or 
concerning any one, for not sending or accepting a challenge to 
fight a duel, or for not fighting a duel, he shall, upon convictian, 
be adjudged guilty of a misdemeanor.' 

Pawnbrokers, AcHng as* — ^No person shall carry on the busi- 
ness of a pawnbroker, by receiving goods in pledge for loans, at 
any rate of interest above that allowed by law, except in those 
cities where, by their charters, the corporations have the power 
of licensing such pawnbrokers. A violation of the above pro- 
vision is a misdemeanor.^ 

Persons Found Armed at Night with 'Dangerous Weapons 
with Felonious Intent. — IS any person in this State who shall be 
found by night armed with any dangerous or offensive weapon 
or instrmnent whatsoever, with intent to break or enter into any 
dwelling house, building, room in a buildmg, cabin, state room, 
railway car, or other covered inclosure, where personal property 
shall be, and to commit any larceny or felony therein, or with 
the intent to commit any larceny or felony ; or if any person shall 
be found by night having in his possession any picklock, crow, 
key, bit, jack, jinuny, nippers, pick, pettey, or other implements 
of burglary, with the intent aforesaid ; or if any person shall be 
found in any dwelling house or place where personal property 
shall be, with intent to commit any larceny or felony therein, 
under such circumstances as shall not amount to an attempt to 
commit felony, every such offender shall be deemed guilty of a 
misdemeanor.^ 

Prize Fighting — ^Every person who shall, in this State, set on 

> 2 R. S., 694, § 24. 

' Id., § 19. Vide Duelling, ante, vol. 1, p. 543. 

• J R. S., 711, § 8. 

* Laws 1862, ch. 374, § 1, p. 627. See Attempts to Commit Felonies, ante, 
vol. 1, p. 560, and cases cited under that section. 
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foot, instigate, promote, aid, abet or encourage, or do any act 
towards the furtherance of any premeditated contention or fight 
between two persons, commonly called ring or prize fights, to be 
engaged in either within or without this State ; and every person 
who shall, in this State, send in writing or publish any challenge, 
or acceptance of any challenge, for such contention or fight ; and 
every person who shall, in this State, train or assist any person 
in training for any such contention or fight ; aQd every inhabit- 
ant of this State who shall go out of this State to engage or take 
part in or to be present at such contention or fight, shall be guilty 
of a misdemeanor, and upon conviction, shall be punished by 
imprisonment for not less that six months, nor longer than one 
year, or by fine not less than two hundred dollars, nor more than 
one thousand dollars, or by both fine and and imprisonment.^ 

Sherifis, constables, policemen and watchmen who shall have 
reasonable ground to believe that any offence above specified is 
about to be committed within their jurisdiction, and who shall 
willfully neglect to make complaint to some magistrate within 
their jurisdiction, are guilty of a misdemeanor, and shall forfeit 
their oflice.* 

The statute further provides for the holding of offenders against 
the above provisions to keep the peace, and in default thereof, 
to commit them to the county jail.' 

A previous statute provides as follows : Every person who 
shall set on foot or instigate, or move to, or carry on, or promote, 
or engage in as a witness, umpire or judge, or do any act towaf ds 
the furtherance of any premeditated fight or contention between 
persons with their fists, commonly called a prize fight, or any 
fight between game birds or game cocks, or dogs, or bulls, or 
bears, or between dogs and rats, or dogs and badgers, or any 
other animals, that shall have been premeditated by any person 
having custody of such animals, shall be liable to arrest and pro- 
secution for so doing, and upon conviction thereof, shall be pun- 
ished by imprisonment in a penitentiary or county jail for a term 
not less than ten days, or exceeding one year, or by fine not 
exceeding ten thousand dollars.^ 

' Laws 1859, ch. 37, p. 63, § 1. 

• Id., § 4. 

• Id., §§ 2, 3. 

« 2 R. S., 697, § 57; Laws 1856, ch. 98, § 2. See also Cruelty to Animals, 
ante. 
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The above statute also provides for the duty of magistrates in 
cases of the violation of the above provisions. 

Prize fights, public boxing matches, and the like, exhibited for 
the sake of lucre, are not lawful sports, for they serve no valuable 
purpose, but, on the contrary, encourage a spirit of idleness and 
debauchery.^ 

Passenger Tickets^ Illegal Sale of. — ^No person other than the 
agents or employees of railroad, steamboat or steamship com- 
panies of this State, duly appointed by them for that purpose, 
by a proper authority in writing, shall offer for sale or sell 
within this State, any ticket or tickets, or any printed or written 
instruments issued by or purporting to have been issued by any 
railroad, steamboat or steamship company in this State or else- 
where, for the transportation of any passenger or passengers 
upon any such mlroad, steamboat or steamsUp, or any insfcru- 
ment, wholly or partially printed or written, delivered for the 
purpose or upon the pretence of the procurement to such passen- 
ger or passengers of any such ticket or tickets, or in any other 
manner charge, take or receive any money as a consideration or 
price for such passage, or for the procurement of such passage 
ticket or tickets, and no ticket or tickets, or other evidence as 
aforesaid, shall be sold or offered for sale by the said agents 'or 
employees except at the offices designated for that purpose by 
the said companies respectively, at a price not exceeding their 
regular established rates. 

Any person violating the above provision shall, upon convic- 
tion, be deemed guilty of a misdemeanor, and be punished by a 
fine of not less than one hundred dollars, or by imprisonment of 
not less than three months, or by both such fine and imprison- 
ment* 

Poisons^ NegleUing to Lahd* — ^Every apothecary, druggist or 
other person who shall sell and deliver any arsenic, corrosive 
sublimate, prussic acid, or any other substance or liquid usually 
denominated poisons, without having the word *' poison " written 
or printed upon a label attached to the phial, box or parcel in 
which the same is so sold, or who shall sell and deliver any 

* Post., 2d0. 

* 5th ed. R. S., vol. 2, p. 990, §§ 1, 3; Laws 1857, ch. 470; 3d toI. R. S., p. 
959. See also Laws 1860, ch. 103, p. 177, declaring frauds in sale of tickets in 
^certain counties a felony. 
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tartar emetic without having the true name thereof Written or 
printed upon a label attached to the phial, box or parcel contain* 
ing the same, shall, upon conviction, be adjudged guilty of a 
misdemeanor, and shall be punished by a fine, not exceeding one 
hundred dollars.^ 

Poisons^ Sale and Labelling qf in Cities and Villages. — ^No 
person shall sell, give or dispose of any poison or poisonous sub* 
stance except upon the order or prescription of a regularly 
authorized practicing physician, without attaching to the phial, 
box or parcel containing such poisonous substance a label, with 
the name and residence of such person and the word " poison,'' 
all printed upon it with red ink, together with the name of such 
poison written or printed thereon in plain and legible characters.' 

No person shall sell or give any poison or poisonous substance 
without recording in a book to be kept for that purpose the 
name of the person receiving said poison and his or her resi- 
dence, excepting upon the written order or prescription of some 
regularly authorized practiciDg physician, whose name must be 
attached to such order. Such book shall be kept open for 
inspection.' 

The above provisions only apply to incorporated cities and 
vilhges having a population of one thousand inhabitants and 
upwards, and any person infringing the said provisions shall, 
upon conviction, be deemed guilty of a misdemeanor, and be 
punished by a fine not exceeding fifty dollars.^ 

HioC. — ^A riot is described by Hawkins to be a tumultuous 
disturbance of the peace by three persons or more, assembling 
together of their own authority, with an intent mutually to assist 
one another against any who shall oppose them in the execution 
of some enterprise of a private nature, and afterwards actually 
executing the same, in a violent and turbulent manner, to the 
terror of the people, whether the act intended were of itself 
lawful or unlawful.^ 

The old authors upon the common law draw the following dis- 
tinctions between these very similar classes of offences, and they 

« 2 R. S., 694, 5 25. 

* Laws 1860, ch. 442, p. 765, § 2. 

* Id., § 1, as amended by Laws of 1862, ch. 273, p. 468. 
« Laws 1860, ch. 442, p. 765, S$ 4, 5. 

* 1 Russ. on Cr., 266 ; 1 Hawk. P. C, ch. 65, § 1. 
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say that the distinction between them seems to be th«^ s riot is a 
tumultuous meeting of persons upon some pvrpose which they 
actually execute with violence. A rout is a similar meeting upon 
a purpose which, if executed, would make them rioters, and 
which they actually make a motion to execute; and an unlawful 
assembly is a mew assembly of persons upon a purpose which, 
if executed) would make them rioters, but which they do not 
execute nor make any motion to execute.^ 

Although a riot has been described differently by high author- 
ity, thus Hale, C. J.) said: "The books are obscure in the defini- 
tion of riots. I take it, it is not necessary to say that they 
assembled for that purpose; but tiliere must be an unlawful 
assembly; and, as to what act will make a riot or trespass, such 
an act as will make a trespass will make a riot. If a number of 
men assemble with arms, in terrorem popuH^ though no act is 
done, it is a riot; and if three come out of an ale house, and go 
armed, it is a riot."* 

It seems to be clearly agreed that, in every riot, there must be 
some such circumstances, either of actual force and violence, or 
at least of an apparent tendency thereto, as are apt to strike a 
terror into the people, as the show of armor, threatening speeches, 
or turbulent gestures; for every such offence must be laid to be 
done in terrorem popuU,^ but it is not necessary, in order to con- 
stitute this crime, that personal violence should have been com- 
mitted.^ And if there be violence and tumult, it has generally 
been holden not to make any difference whether the act intended 
to be done by the persons assembled be of itself lawful or 
unlawful.* 

If any person, seeing others actually engaged in a riot, joins 
himself to them, and assists them therein, he is as much a rioter 
as if he had at first assembled with them for that purpose, 
inasmuch as he has no pretence that he came innocently into the 
compaoy, but appears to have joined himself to them, with an 
intention of seconding them in the execution of their unlawful 

» 1 Russ.on Cr., 266; 1 Hawk. P. C, ch. 65, §§ 1, 8, 9; 3 Inst., 176; 4 Bla. 
Com., 146. 

• R. V. Soley, 11 Mod., 116. 

» 1 Russ. on Cr., 267; 1 Hawk. P. C, ch. 66, § 5. 

• Clifford c. Brandon, 2 Camp., 369. 

• 1 Hawk. P. 0., ch. 65, § 6 ; R. v. Soley, 11 Mod., 117; Dalt., ch. 137; 
Burns' Just., tit. Riots, § 1 ; 1 Russ. on Cr., 208; 1 HiU (S.C.) R., 362. 
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enterprise; and it would be endless, as well as superflnons, to 
examine whether every particular person engaged in a riot was, 
in truth, one of the first assembly, or actually had a previous 
knowledge of the design.^ And the law is that, if any person 
encourages, or promotes, or tekea part in riots, whether by words, 
signs or gestures, or by wearing the badge or ensign of the 
rioters, he is himself to be considered a rioter, for in this case all 
are principals*' The joint responsibility of rioters for each 
other's misconduct rests upon the principle that, wh^i an act is 
committed by a body of men engaged in a common enterprise, 
such act is treated as if specifically committed by each indi« 
vidual.® 

Mr. Whabion, in discussing the question of riotous homicide, 
makes the following remarks: '* The most ordinary case of a riot 
is that of a sudden popular movement got up for the purpose of 
Kdresaing some supposed grievance; the temper of a particular 
class is aroused by some outrage, real or supposed, which they 
design summarily to punish. Cases of this character fall under 
two heads: First, where the design is to inflict injury on the 
person or property; and secondly, where the object is death. If, 
as in the first place, a body of men proceed to tear down an offen« 
sive building, or to ren^ove certain objectionable obstructions, or 
even to inflict bodily violence short of death, each member is as 
responsible for the act of death as if he were the sole agent. Nor 
does this complicity extend only to those who were united at the 
outset in the common design. Stragglers and idlers caught up 
by the mob, become involved in its guilt to the very extent that 
they were aware of its purpose. Any other principle would not 
only secure indenmity for such crimes, but would destroy all efii^ 
ciency in government. It is true, that a man who drops mechan- 
ically into a crowd passing along* the street, is not responsible 
for a murder committed by one of the number, if he is entirely 
ignorant that they constitute an unlawful assembly; but that 
Ignorance cannot exist after an order for dispersion is given by 
the lawful authorities. The man who, after such a. moment, 
remains a passive spectator, is as responsible as he who takes an 
active part; for, indeed, it is from this very class of men the 

* 1 Kuss. on Cr., 269 ; 1 Hawk. P. C, ch. 65, § 3. 

' 1 Rubs, on Gr., 269 ; Clififord v. Brandon, 2 Camp., 370. See 1 Hale, 403. 

• Whar. on Horn., 345. . 
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power of a mob is derived. . The immediate mischief of riots in 
this country and England has always been effected by a very few 
individuals; but the real harm has been done by the mass of 
passive spectators, who prevent the prominent offenders from 
being reached by the policci 'and who, by their apparent sym- 
pathy, encoun^e the wrong-doers and produce the impression 
upon the well-disposed that what really is a small knot of reckless 
outlaws, is a well«organized and respectable band of citizens 
seeking Redress by their own agency. It will be readily seen, 
therefore, that under such circumstances, both the policy of 
society and the principles of justice require that responsibility 
should be joint." * 

It should be remembered that, in order to constitute this 
offence, it is necessary that at least three persons should be 
engaged in its commission.^ 

Moui. — ^A rout, according to the general opinion, seems to be 
a disturbance of the peace by persons assembling together with 
an intention to do a thing which, if it be executed, will makd 
them rioters, and actually making a motion towards the execu- 
tion of their purpose. In fact, it generally agrees in all the par- 
ticulars with a riot, except only in this, that it may be a complete 
offence without the execution of the inte^ded enterprise.^ 

Boeing Horses and other Animals.'— ^All running, trotting or 
pacing of horses, or any other animals, for any bet or stakes in 
money, goods, or other valuable thing, or for any reward to be 
given to the owner or rider of any animal which shall excel in 
speed, excepting such as are by special laws for that purpose 
expressly allowed, are deemed racing within the statute, and are 
by statute delared to be public nuisances and misdemeanors, and 
all parties concerned therein, either as authors, betters, stakers, 
stakeholders, judges to determine the speed of the animals, riders, 
contrivers or abettors thereof, are deemed guilty of a misde- 
meanor, and are to be punished by fine not exceeding five hun- 
dred dollars, or by imprisonment not exceeding one year.^ 

Badnff Horses in Certain Places^ — ^Every person who shall be 
concerned in any racing, running or other trial of speed between 

' Whar. on Horn., 347. 

' 1 Hawk. P. C, ch. 65, §§ 2, 5, 7. Se» Affray, ante. 

' 1 Russ. on Gr., 272; 1 Hawk. P. C.» ch. 65, § 8. See Riot, ante. 

* 1 R. S., 672, § 49. Vide 1 Den., 170; 3 Id., 107. 
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any horses or other animals within one mile of the place where 
any court shall be actually sitting, shall, upon conviction, be 
adjudged guilty of a misdemeanor.^ 

Running Horses in CarriageSy etc. — No person driving any car* 
riage upon any turnpike, road or' public highway within this 
State, with or without passengers therein, shall run his horses, or 
cause or permit* the same to run upon any occasion, or for any 
purpose whatever \ and every person who shall offend against 
the , above provision, is to be deemed guilty of a misdemeanor, 
and on conviction thereof, shall be fined not exceeding one hun- 
dred dollars, or imprisoned not exceeding sixty days, at the dis* 
cretion of the court' 

Removing Human Remains. — ^It shall not be law&l for any 
person or persons to remove any dead body or human remains 
from any burying ground for the interment of which compensa- 
tion shall have been received by any church or religious corpora- 
tion, or by any officer or officers thereof, and which shall have 
been used for that purpose during the last three years, with the 
intent to convert the said burying ground to any other purpose, 
without having first obtained the consent in writing of three- 
fourths in number of the congregation or society of such church 
or corporation, and which consent shall be proved or acknow- 
ledged and recorded in the same manner as deeds are required 
by law to be proved or acknowledged, before any such removal 
shall be attempted or conunenced. Any person offending against 
any of the above provisions, shall, upon conviction, be deemed 
giulty of a misdemeanor, and shall be punished by imprisonment 
in a county jail not exceeding six months, or by both such fine 
and imprisonment, in the discretion of the court.^ 

Railroad Engineers and CfmduUers^ Intaxicaiion of. — If any 
person shall, while in charge of a locomotive engine running 
upon the raQroad of any railroad corporation, or while acting as 
the conductor of a car or train of cars on any such railroad, be 
intoxicated, he shall be deemed guilty of a misdemeanor.^ 

' 2 R. S., 692, § 13. 

• 1 R. S., 696, § 4. 

* Laws 1842, ch. 215, §§ 2, 3 ; 5th ed. R. S., Yol. 2, p. 619, %% 46, 47. See 
also Laws 1854, ch. 123, §§ 2, 3, as to removals by professors of surgerj beyond 
limits of the State, and also yiolatipns of the grave, tit. Felonies, ante, vol. 1, p. 117. 

« 5th ed. R. S., vol. 2, p. 689, § 52. 

C. p. Vol. n— 7. 
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Railroad Engineer Negl&^ing to Ring Bell or Blow Whistle.-^ 
A bell shall be placed on each locomotiye engii^e run on any rail- 
road, and rung at the distance of at least eighty rods from the 
place where the railroad shall cross any public travelled road or 
street on the same level with the railroad, and be kept ringing 
until it shall have crossed such road or street, or a steam whistle 
shall be attached to each locomotive engine, and be sounded at 
least eighty rods from the place where the railroad shall cross 
any such travelled public road or street upon the same level with 
the railroad, except in cities, and bo sounded at intervals until it 
shidl have crossed such road or Btreet, and every engineer haying 
charge of ^ the engine, for every neglect to comply with the 
requirements aforesaid, shall be fined, not exceeding fifty dollars, 
or imprisoned in the county jail, not exceeding sixty days, in the 
discretion of the court before whom any indictment may be tried.^ 

Railroad Trains, Forming. — ^In forming a passenger train, 
1 bagg*age, freight, merchandise or lumber cars shall not be placed 
in rear of passenger cars, and if they or any of them shall be so 
placed, the ofBcer or agent who so directed or knowingly suffered 
such arrangement, and the conductor of the train, shall be 
deemed guilty of a misdemeanor, and be punished accordingly.' 

Railroads^ Willful Injury to. — ^If any person or. persons shall 
willfully do or cause to be done any act or acts whatever whereby 
any building, construction or work of any railroad corporation, 
or any engine, machine or structure, or any matter or thing apper- 
taining to the same, shall be stopped, obstructed, impaired, 
weakened, injured or destroyed, the person or persons so offend* 
ing shall be guilty of a misdemeanor, and shall also forfeit and 
pay to the said corporation treble the amount of damages sus- 
tained by means of sndi offence*^ 

Paupers, Removal of, etc. — Any person who shall send, carry, 
transport, remove or bring, or who shall cause to be sent, carried, 
. transported, brought or removed, any poor pr indigent person, 
from any city, town or county, to any other city, town or county, 
without legal authority, and there leave such poor person, with 
intent to make such city, town or county, to which the removal 
shall be made, chargeable with the support of such pauper, or 

^ 5th ed. R. 8., vol. 2, p. 688, § 50, 

• Id., § 49. 

* 5th ed. B. S.> ToL 2, p, 689. See Malicioai Injury to Railroads, ante. 
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who shall entice any such poor person so to remove with such 
intent, shall be deemed guilty of a nusdemeanor, and on convio- 
tion, shall be imprisoned not exceeding six months, or fined not 
exceeding one hundred dollars, or both, in the discretion of the 
court^ 

Refuting the Execution of Process, — ^Every person who shall 
resist or enter into a combination with any person or persons to 
resist the execution of process shall be guilty of a misdemeanor« 
and be punished by imprisonment in the county jail for a term 
not exceeding one year, or by a fine not exceeding one thousand 
dollars, or by both such fine and imprisonment, in the discretion 
of the court.' 

The obstructing the execution of lawful process is an ofiTence 
against public justice of a very high and presumptuous nature, 
and more particularly so when the obstruction is of an arrest 
upon criminal process.' 

Suinff in the Nam/s of Another, etc — ^Every persdn who shall, 
for vexation and trouble, or maliciously, cause or procure any 
other to be arrested, attached, or in any way proceeded against, 
by any process or proceeding at law, or in equity, or in any other 
manner prescribed by law, to answer to the suit or prosecution 
of any person, without the consent of such person, or where 
there is no such person known, shall forfeit to t)ie person so 
arrested, attached, or proceeded against, treble the damages and 
expenses which, by any verdict, shall be found to have been sus- 
tained and incurred by him, and shall forfeit to the person in 
whose name such arrest and proceeding was had two hundred 
and fifty dollars, and shall be deemed guilty of a misdemeanor, 
punishable, on conviction, by imprisonment for a term not exceed- 
ing six months.^ 

8iaie Prison, Bringing or Conveying Letkrs to or from. — No 
person not authorized by law, or by written permission from any 
inspector, shall visit any State prison, or communicate with any 
convict therein, without the consent of the warden, nor without 
such consent shall any person bring into or convey out of a State 

> 1 R. S., 628, § 81. 

• 2 R. S., 696, § 46 ; Laws 1845, ch. 69, § 17. 

• 4 BU. Com., 128; 2 Hawk. P. C, ch. 7, ( 1. Yide Aggnvattd Assaults, 
ante, toI. 1, p. 493, and Conspiracy, ante. 

• 2 R. S., 651, § 1. 
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prison any letter or writing to or from any convict, nor shall any 
letter or writing be delivered to a convict, or, if written by a 
convict, be sent from the prison, until the same be examined and 
read by the warden or some other officer of the prison duly 
authorized by the warden, and whoever shall violate the above 
provision is to be deemed guilty of a misdemeanor.^ 

Shakers, Secreting Child, efo.-*-If any member of the Society 
of Shakers, or other person, shall send or carry, or cause to be 
sent or carried, away any child out of this State, or shall secrete 
such child, or cause such child to be secreted, within this State, 
so that a writ of habeae corpus cannot be executed, the person so 
ofEending shall be deemed guilty of a misdemeanor, and, on con- 
viction, shall be fined not exceeding two hundred dollars, or be 
imprisoned not more than six months, or both.' 

School Meetings, Making False Declarations at. — ^Every per- 
son who shall willfully make a false declaration of his right to 
vote at a district meeting, upon being challenged, as provided by 
the statute, shall be deemed guilty of a misdemeanor, and pun- 
ishable by imprisonment in the county jail for a term not exceed- 
ing one year nor less than six months, at the discretion of the 
court' 

Spirits, Adulteration of. — ^Every person who shall adulterate 
any distilled spirits or spirits in a state of distillation with any 
poisonous or unhealthy substance, and every person who shall 
sell such spirits, knowing them to be so adulterated, shall be 
guilty of a misdemeanor, punishable by fine or imprisonment, or 
both, in the discretion of the court by which he shall be tried, 
the fine in* no case to exceed one thousand dollars, nor the 
imprisonment the term of four years.^ 

Slung Shot, Making and Selling. — ^Any person who shidl 
within this State manufacture or cause to be manufactured, or 
sell, or expose, or keep for sale or gift, or part with any instru- 
ment or weapon of the kind usually known as a slung shot, or of 
any similar kinds, shall be liable to indictment for misdemeanor, 
and, on conviction, shall be punished by fine of not less than two 
hundred and fifty nor over five hundred dollars, or by imprison- 

> 5th ed. B. S., toL 3, p. 1093, § 130. 

• 2 R. S., 149, § 7. 
' 1 R. S., 469, § 99. 

* Id., ch. 568, § 16. 
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ment in a county jail for not less than six months nor over two 
years.^ 

SieamboaiSf Mlsmanoffement of.-^lS the captain or any other 
person haying charge of a steamboat used, for the conveyance of 
passengers, or if the engineer or other person, having charge of 
the boiler df such boat, or of any apparratus therein for the 
generation of steam, shall, from ignorance or gross neglect, or 
for the purpose of excelling any other boat in speed, create or 
allow to be created such an undue quantity of steam as to burst 
or break the boiler or other apparatus in which such steam shall 
be generated, or any apparatus or machinery connected therewith, 
by which bursting or breaking human life shall be endangered, 
every such captain, engineer or other person, shall be adjudged 
guilty of a misdemeanor.' 

Telegraph Communications^ Willfully Divuiging QonJtenls^ 
etc. — ^Any person connected with any telegraph company in this 
State, either as clerk, operator^ messenger, or in any other 
oapacily, who shall willfully divulge the contents, or the nature 
of the ceulente,^of :ap[^ pnyia9e:''eommuQi^a^ to him 

for trans^di^on*6r*delh^pyy br y^hd s&a)): ^willfiilljr' refuse or 
neglect to transmit or deliver the same^ shall, on conviction 
before any court, be adjudged guilty of a misdemeanor, and shall 
suffer imprisonment in the counly jail or work house in the 
county where such conviction shall be had for a term, of not 
more than three months, or shall pay a fine not to exceed five 
hundred dollars, at the discretion of the court; and any person 
who shall willfully, by connivance with any clerk, operator, mes- 
senger, or other employe of any telegraph company, or other- 
wise willfully and wrongfully obtain, or attempt to obtain, any 
knowledge of any telegraphic message or dispatch, conmiunicar 
tion or communications, while the same shall be in course of 
transmission, without first having the assent and authority of 
some person having the right to give such assent and authority, 
shall be deemed guilty of a misdemeanor, and shall, upon con- 
viction, be punished by a fine of not more than one thousand 
dollars, or imprisonment for not more than three months^ or by 
both such fine and imprisonment.' 

» 2 R. S., 696, § 52. • 2 R. S., 695, § 27. 

* 2 R. S., 695, § 30; Lavs 1850, ch, 340, § 1, as amended by Laws 1867, ch. 
871, § 2, vol. 2, p. 2186. 
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Teleffrapk PoHs, efc., Injuries to. — Any person who shall 
unlawfully and intentionally injure, molest or destroy any tele- 
graph lines, posts, piers or abutments, or the materials or property 
belonging thereto, shall, on conyiction thereof, be deemed guilty 
of a misdemeanor, and be punished by a fine not ezoeeding fire 
hundred dollars, or imprisonment in the county jail not exceed- 
ing one year, or both, at the discretion of the court before which 
the conyiction shall be had*^ 

Another statute declares it to be a misdemeanor to injure, mo- 
lest or destroy the lines, or property, or materials pertaining 
thereto, of the Morse telegraph.^ • 

Toll Bridges and Twrjipike Gfaies, Desiroyinff. — ^E^very person 
who shall willfully or maliciously destroy any public or toll 
bridge, or any turnpike gate, shall, upon conyiction, be deemed 
guilty of a misdemeanor.' 

Trespasses on Lands in Villages and Cities. — Any person who 
shall intrude or squat upon any lot or piece of land situated 
within the bounds of any incorporated city or yillage, without 
license or aotho^ijy.^n} :the otitqdt .Cher^of; V)r w^io 'skall place 
thereon aUy/l^i^^aiMFS structure Without such 

license or authority, or who shall plate, erect or occupy within, 
the bounds of any street or ayenue of such city or yillage any 
hut, hoyel, shanty or other structure, shall be deemed guilty of 
a misdemeanor, and upon conyiction thereof, shall be punished 
by imprisonment in a county jail not exceeding six months, or by 
a fi|ie not exceeding fiye hundred dollars, or by both such fine 
and imprisonment.^ 

The owner of any lot or piece of land within the bounds of 
any incorporated city or yillage, may giye notice to any intruder 
or squatter who may haye intruded or squatted thereon, or who 
shall haye succeeded to any other intruder or squatter thereon, to 
quit the same on a day to be specified, which shall not be less 
than ten days thereafter, which notice may be left upon the pre- 
mises, addressed to the occupant or occupants thereof, without 
specifying their names; and in case such intruder or squatter 
shall not quit the said premises at or before the expiration of the 

• 5th ed. R. S., vol. 2, p. 740, § 7. 

• Laws 1845, ch. 243, p. 264 ; 2 R. S., 696, § 48. 

• 2 R. S., 695, § 32. 

Uyrs 1857, cb. 396, $ Ij 2 R. S., 697, $ 59. 
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time specified in sach notice, he and they shall be deemed guilty 
of a misdemeanor, and upon conviction, may be punished by fine or 
imprisonment, or both, in the manner and to the extent provided 
in the preceding section^ 

UvXosmful AMembly. — ^It is said at conmion law that any*meet- 
ing of great numbers of people, with such circumstances of terror 
88 cannot but endanger the public peace, and raise fears and 
jealousies among the King's subjects, seems properly to be called 
an unlawful assembly, as where great numbers complaining of a 
common gpevance meet together, armed in a warlike manner, in 
order, to consult together concerning the most proper means for 
the recovery of their interests, for no one can see what will be 
the event of such an assembly ;^ or in the language of Lork Cokb, 
it is where three or more assemble themselves together to com- 
mit a riot or rout, and do not do it.^ And it has been ruled that 
an assembly of great numbers of persons, which, from its general 
appearance and accompanying circumstances is calculated to excite 
tenror, alarm and consternation, is generally criminal and unlawful.^ 
And it has been laid down by a learned judge that any meeting 
assembled under such circumstances, as according to the opinion 
of rational and firm men* are likely to produce danger to the 
teanquility and peace of the neighborhood, is an unlawful assem* 
bly ; and in viewing this question, the jury should take into their 
consideration the way in which the meetings were held, the hour 
at which they met, and the language used by the persons assem- 
bled, and by those who addressed them, and then consider 
whether firm and rational men, having their fimiilies and property 
there, would have reasonable ground to fear a breach of the 
peace, as the alarm must not be merely such as would frighten 
any foolish or timid person, but must be such as would alarm 
persons of reasonable firmness and courage.^ 

All persons who join an assembly of this kind, disregarding 
its probable efiect, and the alarm and consternation which are 
likely to ensue, and who give countenance and support to it, are 
parties.* 



> Laws of 1857, ch. 396, § 2; 2 R. S. 697, § 60. 

* 1 Buss, on Or., 273 ; 1 Hawk. P. C, ch. 65, § 9. 
' 8 Inst., 176. See Riot and Rout, ante. 

« 1 Ross, on Cr., 273 ; 3 Stark. N. P., ch.76. 

* 1 Russ. on Gr., 273; Reg v. Vincent. 9 G. & P.. 91 ; Eng* G, L. R., 38, 48. 
« Redford v, Birley, 3 Stark. N, P., ch. 76. 
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An assembly of persons to witness a prize fight has been held 
an unlawful assembly, and every one present and countenancing 
the fight is guilty of an ofienoe.^ 

It is provided by our State Constitution that no law shall be 
passed abridging the right of the people peaceably to assemble, 
and to petition the government or any part thereof^' 

The statutes also contain the following provision in relation to 
an unlawful assembly of persons disguised, viz : 

Evezy assemblage in public houses or other places of three or 
more persons having their faces painted, dij^colored, covered or 
concealed, or being otherwise disguised, in a manner calculated 
to prevent them from being identified, is by statute of this State 
declared to be unlawful ; and every individual so disguised pre- 
sent thereat, is to be deemed guilty of a misdemeanor, and upon 
conviction, to be punished by imprisonment in the county jail 
not exceeding one year.' 

Unauthorized Oranling of Process by Officers in Certain 
Cases. — ^No justice of the peace, magistrate 'or other officer 
appointed under the authority of this State, other than the courts 
and ofiicers authorized by law to issue writs of habeas corpus^ are 
authorized to grant any warrant or other process to arrest any 
person alleged to be a fugitive from service, or to grant any cer- 
tificate of any proof having been adduced of the title of any 
claimant to the services of any such fugitive, and any officer 
violating the provisions of the statute in that respect shidl forfeit 
five hundred dollars to the party aggrieved and be guilty of a 
misdemeanor.^ 

Usvry. — ^Any person who shall directly or indirectly receive 
any greater interest, discount or consideration than that pre- 
scribed by law, and in violation of the provisions of the statute, 
shall be deemed guilty of a misdemeanor, and, on conviction, the 
person so olSending shall be punished by fine, not exceeding one 
thousand dollars, or imprisonment, not exceeding six months, 6r 
both/ It is also made by statute the duty of all courts of justice 

* R. V. Billingham, 2 C. & P., 234. See 4 0. & P., 537. 

• N. Y. Const., art. 1, § 10. 

* Laws 1845, ch. 3, § 6 ; 5th ed. R S., toI. 2, 881, § 10. 

♦ 2 R. S., 561, § 11. 

• 2 R. S., 773, § 15 ; Laws 1837, ch 430, § 6. 



VSSSBLS, ATTACHING LANDINQ LINE TO, ETC. J 105 

to charge the grand jury especially to inquire into all the yiola- 
tions of the law concerning interest on money.^ 

One who secures to himself a usurious premium by retaining 
more .than lawful interest out of the amount of a security dis- 
counted by him, is indictable for receiving usury contrary to the 
statute.* 

VeMih, AUackinff Landing Line to Machinery of. — ^In case 
any line used for the purpose of landing or receiving passengers 
shall be attached in any way to the machinery of any steamboat, 
or the small boat shall be hauled in by means of such machinery, 
the person having the command or charge of such steamboat 
shall be deemed guilty of a misdemeanor, and, on conviction, 
shall be punished by fine or imprisonment, or both, in the discre- 
tion of the court before which such conviction shall be had; but 
such fine shall not exceed two hundred and fifty dollars, and such 
imprisonment three months.' 

FeMeb, Racing and Creating an Undue Qvaniity of Steam. — 
If the captain or any other person having charge of any steam- 
boat navigating any waters within the jurisdiction of this State, 
and used for the conveyance of passengers; or if the engineer or 
other person having charge of the boiler of such boat, or of any 
other apparatus for the generation of steam, shall, for the pur- 
pose of excelling any other boat in speed, or for the purpose of 
increasing the speed of such boat, create, or allow to be created, 
an undue or unsafe quantity of steam; every such captain, engineer, 
or other person, shall be deemed guilty of a misdemeanor, and 
forfeit the sum of five hundred dollars, to be sued for in the name 
of the people by the district attorney of any county of this State, 
to whom notice shall first be given of such offence. The statute 
further provides the disposition to be made of the moneys when 
collected.^ 

VeseelSt Negligence in Lading. — ^Every person navigating any 
boat or vessel, who shall willfully receive so many passengers, or 
such a quantity of other lading, on board such boat or vessel, 
that, by means thereof, such boat or vessel shall sink or overset, 

» 2 B. S., 773 § 16 ; Laws 1837, ch. 430, § 7. 

* Bank o. Henry, 2 Den., 155. 

• 1 R. S., 685, § 13. 

« Uw« 1839, eh. 176, § 1; 1 R 8 , 686, { tt 
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and the life of any human being shall be endangered thereby, 
shall, upon conviction, be adjudged guilty of a misdemeanor.^ 

Weighi Marka^ Faht^ on Casks and Packages. — ^When any 
persoi^ shall put up for sale any beef, pork, lard, hams, flour, 
meal, candles, cheese, starch, or other articles of produce or mer- 
chandise, in casks or packages, and shall mark or stamp on such 
cask or package the weight of the contents of such cask or pack- 
age with a view to sell the same, such mark and stamp shall be 
the true weight thereof, and the true tare of such cask or package 
shall be marked thereon; and if any person shall knowingly 
mark or stamp false or short weight or false tare on any cask or 
package, and shall sell or offer for sale the contents of any such 
cask or package so marked or stamped false or short, he shall 
forfeit the sum of twenty-five dollars for every such cask or pack- 
age so sold or offered for sale, and be guilty of a misdemeanor*' 

Warehovsemen^ Wharfingers and Others Issuing False ReceiptSj 
and Fraudtdently Transferring Property. — ^No warehouseman, 
wharfinger, pubUo or private inspector, or custodian of property 
or other person, shall issue any . receipt, acceptance of an order 
or other voucher, for or upon any goods, wares, merchandise, 
provisions, grain, flour or other produce or commodity, to any 
person or persons purporting to be the owner or owners thereof, 
or entitled or claiming to receive the same, unless such goods, 
wares, merchandise, provisions, grain, flour or other commodity 
shall have been actually received into the store or upon the pre- 
mises of such warehouseman, wharfinger, inspector, custodian or 
other person, and shall be in store or on the said premises as 
aforesaid, and under his control at the time of issuing such 
receipt, acceptance or voucher.' 

No warehouseman, wharfinger or other person shall issue any 
receipt or other voucher upon any goods, wares, merchandise, grain, 
flour or other produce or commodity to any person or persons as 
security for any money loaned or other indebtedness, unless* such 
goods, wares, merchandise, grain, or other produce or conunodity 
shall be at the time of issuing such receipt in the custody of such 
warehousemen, wharfinger or other person, and shall be in store 

' 2 R. S., 694, $ 26. 

■ Laws 1857, ch. 725; 1 R. S., 543, § 12. 

' L»WB 1858, ch. 826. § 1 ; M amended Uiws 1866^ ch. 440. 
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* 
• 

or upon the premises and under his control at the time of issuing 

such receipt or other vouchers as aforesaid.^ 

No warehouseman, wharfinger, inspector, custodian or other 
person shall issue any second or duplicate receipt, acceptance or 
other voucher for or upon any goods, wares, merchandise, provi- 
sions, grain, flour or other produce or commodity while any 
former receipt, acceptance or voucher for or upon any such goods, 
wares, merchandise, provisions, flour, grain or other produce or 
conunodity as aforesaid, or any part thereof shall be outstanding 
and uncancelled, without .writing in ink across the face of the 
same " duplicate." ' 

No warehouseman, wharfinger or other person shall sell or 
encumber, ship, transfer, or in any manner remove beyond his 
immediate conLl any ^ war^, merchandise, ^flonr or 
other produce or commodity for which a receipt shall have been 
given by him as aforesaid, whether received for storing, shipping, 
grinding, manufacturing or other purposes, without the written 
assent of the person or persons holding such receipt. 

No master, owner or agent of any vessel or boat of any descrip* 
tdon, or officer or agent of any railroad company, or other person, 
shall sign or give any bill of lading, receipt or other voucher or 
document for any merohandise or property, by which it shall 
appear that such merchandise or property has been shipped on 
board any v^sel, boat or railroad car, unless the same shall have 
been actually shipped and put on board, and shall be at the time 
actually on board or delivered to such vessel, boat or car to be 
carried and conveyed as expressed in such bill of lading, receipt 
or other voucher or document.^ ' 

Warehouse receipts given for any goods, wares, merchandise, 
grain, flour, produce or other commodity, stored or deposited 
with any warehouseman, wharfinger or other person, may be 
transferred by endorsement thereof; and any person to whom 
the same may be so transferred, shall be deemed and taken to be 
the owner of the goods, wares and merchandise therein specified, 
so far as to give yalidity to any pledge, lien or transfer made or 
created by such person or persons ; but no property shall be 
delivered except on surrender and cancellation of said original 

' Laws 1858, ch. 326, § 2. 

* Laws 1858, ch. 326, § 3 ; amended Laws 1866, ch. 440, § 2, 

« Laws 1858, ch. 326, §§ 4, 5. 
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receipt, or the endorsement of snch deliyery thereon in case of 
partial delivery. All warehouse receipts, however, which shall 
have the words '* not negotiable " plainly written or stamped on 
the face thereof, shall be exempt from the provisions of this 
section. All the foregoing sections shall apply to and be appli- 
cable to bills of lading, and to all persons or corporations that 
shall or may issue bills of lading of any kind or description, the 
same as if the words ^' forwarder and bills of lading " were men- 
tioned in each and eveiy section thereof.^ 

Any warehouseman, wharfinger, inspector, custodian or other 
person who shall willfully violate any of the foregoing provi- 
fflons, is to be deemed guilty of a misdemeanor, and upon indict- 
ment and conviction, shall be fined not exceeding one thousand 
dollars, or imprisoned not exceeding one year, or by both such 
fine and imprisonment.' 

Wild Animals in Public Highways. — ^It shall not be lawful 
for any owner or owners of any wild or rare animal, native or 
imported, which shall be used for exhibition in any menagerie or 
show, or owned or possessed for the purpose of so exhibiting the 
same, to convey or cause to be conveyed, or led or driven over, 
through or upon any public highway, road or street, such wild 
or rare animal, unless such owner or owners shall send before 
the same a person of mature age, at least one-half a mile in 
advance, to notify and warn persons traveling or using said high- 
way, road or street with horses or other domestic animals liable 
to be frightened by such wild or rare animal of the approach of 
such animal. Any such owner using any public highway, road 
or street in violation of the above provisions, shall be deemed 
guilty of a misdemeanor, and may be punished on conviction by 
fine not exceeding one hundred dollars, or by imprisonment in a 
county jail not exceeding ninety days, or by both such fine and 
imprisonment, in the discretion of the court before which such 
imprisonment shall be had ; and any. servant or agent of the 
owner or owners of such wild or rare animal, and having the 
same in charge, who shall willfully neglect to give the notice 
and warning required by the foregoing section, shall be also 
deemed guilty of a misdemeanor, and liable to punishment 
therefor, as above prescribed.' 

• Laws 1858, ch. 32G, § 6, p. 532, ameaded bj Laws 1859, ch. 353, p. 862. 

• Laws 1866, ch. 440, § 3. 

• UwB 1862, ch. 112, p. 262. 
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Wrecked Property. — The statute also declares certain acts in 
relation to wrecked property to be misdemeanors. Among these, 
may be mentioned violations of the provisions of the Bevised 
Stidutes in relation to wrecked property, by sheriffs, coroners, 
wreck masters and other ofScers; the defacing of marks on 
wrecked property, of disguising the appearance thereof, the 
neglect or refusal to deliver the same to the proper officers, the 
destroying the bills of lading, invoices, &c., showing the owners 
of the same, and the unlawful detentioji of the same by wreck 
masters and other officers.^ 

> I R. S., 694, §§ 24, 25, 26. 
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Th£ method of selecting the members of the grand jury, their 
organization, and the proceedings had by and before them, upon 
the preferment, finding and presentment of the indictment, have 
already been spoken of in a previous chapter ; ^ and it is intended 
at this place to state the leading general rules concerning the 
form and contents of the indictment itself. 

An indictment has been defined to be a written accusation of 
one or more persons of an indictable ofience, consisting of a 
felony or misdemeanor, preferred to and presented upon oath of 
a grand jury,' it is a narrative of the offence charged, and must 
contain a certain description of the crime, and the facts necessary 
to constitute it, and should have a precise and sufficient certainty.' 

Indictments are framed either at conunon law or under the 
statute, and whenever a statute creates an offence, and expressly 
provides a punishment, the statutory provisions must be followed 
strictly and expressly; but where the statute attaches a new 

^ Ante, vol. 1. 
* 4 Bla. Oom., 302. 

' Peo. o. Gates, 13 Wend., 311-317; 1 Chit. Gr. L., 168-9 ; 24 Wend., 620- 
670; 1 Abb. Pr., 268 ; 4 BU. Com., 306. 
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penalty to that which was an offence at common law, either the 
remedy by statute or that at common law can be followed ; ^ and 
where a nnsdemeanor at common law is created a felony by 
statute, it may be prosecuted under an indictment for a felony, 
and in case the evidence fail to sustain the charge, the word 
*' feloniously'' may be rejected, and judgment had for the con- 
stituent misdemeanor.* 

§ 1* THE OiUPnON* 

The caption may be defined to be that* portion of the record 
which comprehends the judicial history of the action to the 
time of the finding of the indictment; ' and, strictly speaking, it 
is no part of the indictment, but a portion of the record, and a 
mere formal statement, which, though placed at the head of the 
indictment, is of no higher nature than an entry in the docket 
made by the clerk.^ The caption should show the jurisdiction of 
the court,^ the term at which it was held, with sufficient certainty, 
that the indictment was found by twelve jurors of the county, 
and that they were sworn and charged.^ 

It is not usually the practice in this State to attach any caption 
to the indictment at the tune of its finding and presentment ; but 
when an inferior court, in obedience to a writ of certiorari or of 
error, transmits the indictment to the superior tribunal, it is 
accompanied with a formal history of the proceedings, describing 
the court before which the indictment was found, the jurors by 
whom it was found, and the time and place where it was found. 
This instrument, formally termed a schedule, but now more fre- 
quently a caption, is annexed to the indictment, and both are 
sent to the superior tribunal ; ^ and another author, in treating of 
the practice of the quarter sessions, says it is not put on the files 
of the court of quarter sessions, and is annexed only on removal.® 

The following decisions have been made in this State upon the 

* 1 Whar. Or. L., § 10; Turnpike Road v. People, 15 Wend., 267; People «. 
Enoch, 13 Wend., 159. 

« 1 Whar. Or. L., § 10; 3 HilJ, 92; 22 Wend., 175; 1 Com., 379. 

• 1 Bish. Or. Pro., § 147. 

* Id., § 151. 

* 1 Stark. Cr. PL, 2d ed., 234. 

• Id., 286, 237. 
' Id., 233. 

• Dick. Qr. Sess., 5th ed., 931. 
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question of the caption to an indictment An indictment taken 
at an inferior court, e. ^., at the aessions, must, in the caption, 
state that the grand jury were then and there sworn and changed. 
The omission of the words *' then and there " are fataL^ 

While an indictment remains in the court of sessions a caption 
is not necessary ; when it is removed, a caption must be affixed, 
and it is the clerk's duty to affix it, and this whether an entry of 
t^e finding be entered in the minutes or not' 

* An objection that the caption of the indictment described H, 
one of the justices of the court at which the indictment was 

found, as a justice of the peace for the county of , whereas a 

justice of the peace was a town and not a county officer, was over- 
ruled.' 

It is generally the practice in this State not to mention the 
names of the grand jurors in the caption of the indictment, so 
far as the knowledge of the author extends ; and after judgment, 
an allegation in the caption of the indictment that it was found 
by " a grand jury, of good and lawful men," is to be deemed 
good, though not stating the names of the jurors, and the objec- 
tion, if taken at all, must be taken by motion to quash, or by 
demurrer.^ 

§ 2. THE GENERAL FBAMB OF THE INDICniEMT, AND THE PA&- 

TIGULABnr THEREOF* 

Mr. Bishop^ says the general result to which the rules of plead- 
ing as to the indictment come is the following : The indictment 
must show on its face that it has been found by competent 
authority, in accordance with the requirements of law, and that 
a particular person mentioned therein has done within the juris- 
diction of the indictors such and such specific acts at a specific 
time, which acts so done constitute what the court can see as a 
question of a law to be a crime. How specific the indictment 
must be, is a mixed matter of professional skill and science, to be 
learned by study, by observation, and by practice. 

The objects for which particularity is required are stated by 
Mr. Starkis as follows : 

' Peo. V. Gumsej, 3 John. Gas., 265. 
■ Peo. V. Jewett, 3 Wend., 314. 

* Peo. «. Thurston, 2 Park., 49. 

* DawBon v. Peo., 25 N. Y., 399. 

* 1 Cr. Pro., § 411. 
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1. In order to identify the charge, lest the grand jury should 
find a bill for one offence, and the defendant be put upon his trial 
in chief for another, without any authority. 

2. That the defendant's conviction or acquittal may enure to 
his subsequent protection should he be again questioned on the 
same grounds. The offence, therefore,, should be defined by such 
circumstances as will in such cases enable him to plead a previ- 
ous conviction or acquittal of the same offence. 

3. To warrant the court in granting or refusing any particular 
right or indulgence which the defendant claims as incident to the 
nature of the case. 

4. To enable the defendant to prepare for his defence in par- 
ticular cases, and to plead in all, or if he prefer it, to submit to 
the court by demurrer whether the facts alleged (supposing them 
to be true) so support the cpnclusidn in law as to render it neces- 
sary for him to make any answer to the charge. 

5. Finally and chiefly, to enable the court, looking at the 
record after conviction, to decide whether the facts charged are 
sujBScient to support a conviction of the particular crime, and to 
Trarrant their judgment; and also in some instances to guide them 
in the infliction of a proportionate measure of punishment upon 
the offender.^ 

In this State, Chief Justice Bbonson said, sa a general though 
not universal rule in indictments for offences created by statute^ 
particularly misdemeanors, it is sufficient to describe the offence 
in the words of the statute. The offence must be described with 
such certainty that the defendant may know what crime he is to 
answer for; that the jury may render an intelligible verdict; 
that the court may render the proper judgment, and* that the 
defendant may be able to plead his acquittal or conviction in bar 
of another prosecution for the same offence; but this rule must 
not be carried so far as to furnish a shield from punishment, and 
therefore the indicting jurors are allowed to state that a particular 
fact, not vital to the accusation, is to them unknown.' And in 
another case the court said: "Although, in an indictment for a 
misdemeanor created by statute, as a general rule, it is sufiicient 
to allege the act in the words of the statute, this rule is subject 

" 1 Stark. C. P., 7S. 

• Peo. V. Taylor* 3 Dbn., 91. 

C. p. Vol. II— 8. 
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to many exceptions, and by no means dispenses with the necessity 
of alleging those facts and circumstances which must necessarily 
exist in order to bring the act within the purview of the statute; 
for it will hardly be pretended that an act is within a statute 
unless it be within its obvious scope and true intent and meaning. 
Statutes are often framed to meet the relations of parties to each 
other, and to prevent frauds by the one upon the other; and in 
framing them the language used is often elliptical, leaving some 
of the circumstances expressive of the relation of the parties to 
each other to be supplied by intendment or construction. In all 
such cases the facts and circumstances constituting such relation 
of the parties to each other must be alleged in the indictment, 
though not expressed in the words of the statute.'' ^ An indict- 
ment upon a statute must state all such facts and circumstances 
as constitute the statute offence, so as to bring the party indicted 
precisely within the provisions of the statute. If the statute is 
confined to certain classes of persons, or to acts done at some 
particular time or place, the indictment must show that the party 
indicted and the time and place, where the alleged criminal acts 
were perpetrated, were such as to bring the supposed offence 
directly within the statute.' And it is sufficient if all the circum- 
stances necessary to describe and render the charge intelligible 
in its legal requisites appear on the face of the proceedings, and 
inform the defendant of the nature of the charge agiunst him.' 

The general rule may be laid down, that the facts constituting 
the offence must be stated with as much certainty as the mature 
of the case will admit, and the indictment should charge the 
offence with such a degree of certainty and precision t^at the 
accused may be able to judge whether the facts stated constitute 
an indictable offence; that he may know the nature of the offence 
against which he is to defend, and that there may be no doubt of 
the judgment to be given in case of a conviction.^ 

§3. THE STATUTE OF JEOFAH^* 

Under the ancient common law, there were allowed but few 
amendments in judicial proceedings. The statutes of jeofidls, 

" Peo. v: Wilbur, 4 Park., 21. 

* Peo. V. Allen, 5 Den., 76. 

* Peo. V. Phelps, '6 Wend., 1 

* Dord V. Peo., 9 Barb-., 671; Briggs «. Peo., 8 Id., 647. 
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and amendments which were passed in England before the settle- 
ment of this conntiy, are all probably common law with us, but 
they did not extend to the indictment in criminal proceedings.^ 

For the purpose of softening the. extreme rigor of the law in 
this respect, our Legislature has enacted a statute for the purpose 
of caring certain defects and imperfections in the indictment, 
where the same does not tend to the prejudice of the defendant. 
The statute above referred to is as follows : 

No indictment shall be deemed invali^ nor shall the trial, 
judgment, or other proceedings therein, be affected: 

1. By reason of having omitted the defendant's title, occupa> 
tion, estate or degree, or by reason of the misstatement of any 
such matter, or of the town or ccftinty of his residence, where the 
defendant shall not have been misled or prejudiced by such mis- 
statement; or, 

2. By the omission of the words '* with force and arms," or any 
words of similar import ; or, 

3. By reason of having omitted to charge any offence to have 
been committed, contrary to a statute, or to any statutes, not- 
withstanding such offence may have been created, or the punish- 
ment thereof may have been declared by any statute ; or, 

4. By riBason of any other defect or imperfection in matters of 
form, which shall not tend to the prejudice of the defendant.* 

It may be here remarked that the indictment cannot be amended 
or remodeled by stipulations between the counsel, and the court 
cannot acquire jurisdiction to tiy an offence by consent, nor can 
its jurisdiction be changed by consent so to embrace any other 
than that presented by the grand jury, where the action of that 
body is requisite.' 

§ 4. COMIO&NOEMENT OF THB INBIOIMENT. 

The practice is to write the name of the county in the upper or 
side margin of the indictment ; and CShitty, speaking of this sub- 
ject, says: The county is stated in the margin thus, " Middlesex," 
or " Middlesex, to wit," but the latter method is the most usual^ 
with us; instead of *' to wit," the abbreviation ^* ss. " is used, and 

> 1 Bish. Cr. Pro., 386-387, and cases cited. 

• 2 R. S., 728, § 63. 

' Peo. V. Campbell, 4 Park., 386. 

• 1 Chit. Cr. L., 194. 
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it is usual to insert immediately above the same the designation 
of the court in which the indictment is found, and the term 
thereof at which presented. Thus: 

<' In the Court of Oyer and Terminer, of the county of Bens- 
selaer. 

" Of January term, in the year of our Lord one thousand eight 
hundred and sixty-eight. 

" County of Eensselaer, ss" 

Under the English j;)ractice, this was immediately followed by 
the words " the jurojs for our Lady the Queen, on their oath pre- 
sent that," 4^c. ;^ but instead thereof the following words are 
used by us, viz.: ** The jurors for the people of the State of New 
York, in and for the body of the* county of Bensselaer, being then 
and there sworn and chai^ged, upon their oath present that," &c. 
The indictment then proceeds with a narrative of the offence 
charged, in proper legal phraseology. 

§ 5. COUNTS IN THE INBICTMBNT. 

Mr. Chtttt says that it is frequently advisable, when the crime 
is of a complicated nature, or it is imcertain whether the evidence 
will support the higher and more criminal part of the charge, or 
the charge precisely as laid, to insert twQ or more counts in the 
indictment.? 

A count describes the same transaction in different ways, and, 
although apparently several distinct charges are embraced in one 
indictment, but a single offence is in reality meant to be set out; 
and when it is found desirable to prefer against a defendant, or 
several defendants jointly indicted, several distinct and uncon- 
nected charges in one indictment, the indictment is divided into 
separate and distinct statements of the same offence, and the 
name of count is given to each of the divisions in the same man- 
ner that the word \^ count " is used to designate the division of a 
declaration in the civil department of the law in corresponding 
circumstances.^ 

The several counts in an indictment, after the first, conunence 
as follows: ''And the jurors aforesaid, upon their oath aforesaid, 
do further present that afterwards," etc. [proceeding to state the 

» 2 Ch. Cr. L., 1 ; Arch. Cr. Pr.; Dick. Sess., 5th ed., 179-931. 

■ 1 Chit. Cr. L., 248. 

• 1 Bifth. Cr. Pro., 180-182-183. 
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offence in proper legal language and phraseology, in the usual 
manner]. The word " afterwards " or " other " is usually inserted 
near the commencement of all counts, subsequent to the first 
count, and thus, through a legal fiction, stating a nlew and distinct 
cause of action for the purpose of obviating the difficulty which 
might arise from duplicity by inserting two counts charging the 
same thing. And it is stated, in general) that if this commence- 
ment is omitted fropi any count, it is bad.^ 

Where several counts are used, repetitions may be avoided by 
referring in one count to matter contained in another. Thus, if 
the first count describes the wife of the defendant, and the second 
count mentions the defendant's *' said wife,'' this sufficiently points 
to the same person who was first described.' And, as in crimini^ 
pleading, it is proper practice to refer in one count of an indict- 
ment to matters in a previous count, so, also, when one count 
of an indictment is bad, a subsequent count may be sustained by 
reference to the first coiint for some allegations.^ But where the 
first count charged the defendant with having assaulted ** Esther 
. Bicketts, an inf;^nt, above the age of ten and under the age of 
twelve years," with intefat to carnally know her, and a second 
count charged in a difiSeirent form an attempt to have carnal 
knowledge of '^ the said Esther Bicketts," the reference in the 
second count, while it pointed out the person, was held not to 
carry with it the allegation that she was an infant above the age 
of ten and under the age of twelve years.^ 

The several questions as to what may be included in separate 
counts will be spoken of under the titles of ** Duplicity and 
Joinder of Ofiences." 

To a person up^killed and unpracticed in legal proceedings it 
may seem strange that several modes of death, inconsistent with 
each other, should be stated in the same document, but it is often 
necessary, and the reason for it. When explained, will be obvious. 
The indictment is but the charge or accusation made by the grand 
jury, with as much certainty and precision as the evidence before 
them will warrant. They may be well satisfied that the homicide 
was committed, and yet the evidence before them leave it some- 

» 1 BiBh. Cr. Pro., § 185. 

* Reg. V. Dent, I Car. & K., 249. 

* Peo. V. Qraves, 5 Park., 134 ; 1 Chit. Cr. L., 250. 

* Beg. V. Martin, 9 Car. & P., 215. ' 
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what doubtful as to t&e mode of death; bnt, in order to meet the 
evidence sa it may finally appear, they are very properly allowed 
to set out the mode in different counts, and then, if any one of 
them is proved, supposing it also to be legally formal, it is suffi- 
cient to support the indictment.^ And as the fatal instrument or 
means of death may be varied by separate counts in an indict- 
ment for homicide, so, also, in other offences, distinct counts may 
be stated. Thus, the ownership of the stolen articles may be 
varied by separate counts in prosecutions for larceny, or of the 
building in cases of arson or burglary; and as many separate 
counts should be inserted as may be requisite to meet the contin* 
gencies of the evidence upon the trial. 

It is provided by our statute that when, by law, an offence 
comprises different degrees, an indictment may contain counts for 
the different degrees of the same offence, or for any of such 
degrees.' 

§ 6. DUELiorrr. • 

As duplicity in a civil action, by joining in a declaration in one 
and the same count different grounds of action, of different 
natures, or of the same nature, to enforce only a single right of 
recovery, is bad, so duplicity in criminal pleading is likewise bad; 
and the criminal law does not permit the joinder of two or more 
distinct offences in one count of an indictment.^ Thus, where an 
indictment charged in the same count a capital offence and a mis- 
demeanor, it was quashed.^ So, where, in an indictment for 
forgery, two distinct offences, requiring different punishments, are 
joined in the same count, as where the forging of a mortgage and 
of a receipt endorsed thereon are both charged in the same count, 
and the defendant is convicted, the judgment 'will be arrested.* 
So, also, in New Hampshire, where horse stealing and ordinary 
larceny, to which different penalties were affixed, were joined in 
one count, it was held good cause for arresting the judgment.' 
But this general rule, like most other general rules, is subject to 

» BemiB' Webster Case, 471. 

• 2 R. S., 728, § 53. 

• Reed v. Peo., 1 Park., 481 ; Starkie'sC. P., 272; Wh. Cr. L., 382; 1 Bish. 
Cr. Pro., 189 ; 1 Peters C. C, 131 ; 2 Mass., 163. 

• U. S. V. Sharp, 1 Peters C. C, 131. 

• Peo. V, Wright, 9 Wend., 193. 

• SUte V. Nelson, 8 N. H., 163. 
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exceptions. Thus, if the ladictment charge the defendant with 
an offence which, in its nature, includes several smaller ones, it is 
not multifarious. Thus, an indictment for murder includes maur 
slaughter, a battery and an assault; and in an indictment for 
manslaughter there is a full and technical cha]:ge of an assault 
and battery.^ 

Again, the provisions of the law may be such that a particular 
crime may be committed m different ways, and Mr. Stabkjjs says 
that it is the usual practice to allege offences cumulatively, both 
at common law and under the description contamed in penal 
statutes, as that the defendant published, and caused to be pubr 
lished, a certain libel, or that he forged, and caused to be forged, 
&c ; and where the offence may be committed in different wajnd, 
and the indictment charges in a single count the conunisaion of 
the crime in all these ways, coupling the ways as they are speci- 
fied, one after another, by the conjunction " and,'' it is not open to 
the objection of duplicity.^ And no matters, however multifari- 
ous, will operate to make an indictment double, provided that all 
taken together constitute but one connected charge or transaction.^ 
Thus, following the English practice, it is customary to charge 
the defendant in cases of burglary with having broken and 
entered the house with intent to commit a felony, and also with 
having committed the felony intended.^ So, also, a count charg- 
ing the defendant with having broken and entered a shop with 
intent to conunit a larceny, and with having committed the lar- 
ceny, is not bad for duplicity.^ So, also, on averment of a break- 
ing and entering of a building, as well as an attempt in the 
building, after the breach and entry, to set fire to it.^ So, also, 
where the indictment alleged that the defendant broke and 
entered into the dwelling house of one person with intent to steal 
his goods, and having so entered, stole the goods of another per- 
son, it was held not to be a misjoinder.^ 

Indictments for forgery usually charge the defendant in one 

* Com. V. Homey, 10 Met., 422-425 ; 1 Bish. Or. Pro., 190. 

* 5 Blackf., 314; 1 Stark. Gr. P., 2d ed., 246; Rex v. FuUor, 2 Leacb, 4th 
ed., 790; 1 Bast P. C, 92; 1 Bish. Or. Pr., 190. 

* Barnes v. State, 20 Conn., -2327235. 

* Arch. Or. Pr , 49. 

* Com. V. Tuck, 20 Pick., 356. 

* Com. V. Harney, 10 Met., 422. 

* Stote o. Brady, 14 Ver., 353. 
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count with the offences of falsely makiDgr forging and connter- 
feiting, of causing and procuring to be falsely made, forged and 
counterfeited, and of willingly acting and^^'sssisting in the said 
false making, forging and counterfeiting, and though all of these 
charges are contained in a single count, where the words of the 
statute are followed, and a general verdict of guilty, judgment 
will not be arrested on the ground that the offences are distinct*^ 

So, also, a man may be indicted for the battery of twa or more 
persons in the same count,^ or for a libel upon two or more per- 
sons, when the publication is one single act, without rendering the 
count bad for duplicity.' And where two commit a joint assault 
with intent to murder, the one with a knife and the other with a 
gun, they may be charged jointly in the same count ;^ and in 
felonies, the defendant may be charged in the same count with 
felonious acts with respect to several persons, as in robbery, with 
having assaulted A and B, and stolen from A one shilling and 
from B two shillings, if it was all one transaction.^ 

If an indictment describe one offence, and then add such words 
only as are in part sufficient to describe another offence, it is not 
therefore double; to be Bo, it seems it must set out the two offences 
in adequate terms.^ 

Although duplicity in pleading is a fault only in form,^ still it 
tends to useless perplexity and confusion, and is objectionable to 
the convenience of the defendant in making his defence, and tends 
to his prejudice, and would not seem, therefore, to fall within the 
provisions of our statutes, in regard to defects or imperfections, 
in matter of form in the indictment. 

§ 7. JOmOEB OF OFFENOES. 

In the last section the general rule was laid down that a defend- 
ant cannot be charged with two distinct offences in a single count 
of an indictment. The question to be now considered is, How 

' Wh. Or. L., 390, and cases cited. 

* R. V. Benfield, 2 Bur., 980-984. See 2 Stra., 980 ; carUra, 2 Ld. Evpn. 
1572. 

* R. V. Genour, 7 Mod., 400; 2 Bur., 980. 

* Shaw V. State, 18 Ala., 547. 

* Reg. V. Giddings, Oar. & M., 634. 

* IBiflh. Or. Pro., 194; 2 Casej, 169; 35 Maine, 9; 20 Pick., 356-360; 
Lohman o. Peo., 1 N. T., 379. 

' Glould PI., ch. 4, § 99. 
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far the same indictment may, by different counts, charge the pris- 
oner witi) the commission of distinct offences? 

(a) It is said that, in point of law, there is no objection to the 
iAsertion of several distinct felonies of the same degree, though 
committed at different times, in the same indictment against the 
same offender, and that it is no ground either of demurrer or 
arrest of judgment.^ But, in cases of felony, no more than one 
distinct offence or criminal transaction should regularly be charged 
upon the prisoner in one indictment, because if that should be 
shown to the court before the plea, they will quash the indict- 
ment, lest it should confound the prisoner in his defence; and if 
they do not discover it until afterwards, they may compel the 
prosecutor'to elect on which charge he will proceed; but this is 
only a matter of prudence and discretion, which it rests with the 
judges to exercise.' And the practice is, where the indictment is 
for a felony, to embrace but one transaction in a single indictment; 
and if two or more distinct offences are contained in the salne 
indictment, to either quash it or compel the prosecutor to elect 
on which charge he will proceed.' But where it appears, on the 
opening of the case and during the trial, that there is no more 
than one criminal transaction involved, and the joinder of the 
different counts is meant only to meet the various aspects in which 
the evidence may present itself, the court will not restrict the 
prosecuting officer to particular counts, and will suffer a general 
verdict to be taken on the whole.^ Among the most common 
joinders of counts in the same indictment for felonies, growing 
out of the same transaction, may be mentioned a joinder of two 
counts— one for larceny and the other for embezzlenlent of the 
same property; also, counts for larceny and receiving stolen goods; 
also, counts for breakiug and entering a building, with intent to 
commit larceny, and for larceny in the same building, on the same 
day. The statutory provision above mentioned, that when an 
offence comprises different degrees, the indictment may contain 
counts for the different degrees of the same offence, or for any of 

> 1 Chit. Cr. L,, 253. 

* Id., 253. See tit. Election, ante, vol. 1, p. 362. 

» Wluur. Cr. L., 416-422, 5th ed.; 1 Bish. Cr. Pro., 201. 

* Peo. V. Austin, 1 Parker, 154. See cases dtcd in note to § 208, 1 
Cr. Pro. 
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such degrees, of course is applicable to the cases above men- 
tioned.^ 

(6) So far as misdemeanors are concerned, the rule m^y be 
stated that two or more misdemeanors, although they arise out 
of separate and distinct transactions, may be joined in the same 
indictment when embraced in different counts;^ for, in offences 
inferior to felony, the practice of quashing the indictment, or 
compelling the prosecutor to elect on which charge he will pro* 
ceed, does not exist' 

(c) In regard to the joinder of felonies and misdemeanors in 
the same indictment, the rule in this country seems to admit of 
their joinder where the misdemeanor ia a constituent part of the 
felony, as a joinder of an assault with intent to commit a felony, 
with a common assault, or even where the misdemeanor is of a 
nature of a corollary to the felony ; for a charge for a constituent 
misdemeanor in general requires the same kind of evidence as a 
charge for the felony itself, and a trial for the consununated act 
involves a trial for the att^npt ; and as np real inconvenience 
results to the prisoner, the artificial rules resulting from a differ- 
ence in challenges has not been allowed to operate so as to pre- 
vent a joinder of the offences.^ 

§ 8. 8UBPLC7SAGE. 

Mere surplusage in an indictment will not vitiate. Thus, where 
an indictment alleges facts which constitute a misdemeanor, it 
will be good for that offence, although it states other facts which 
go to constitute a felony, provided, all the facts alleged fall short 
of the charge of felony through the omission to aver some other 
facts essential to that charge^ e.g., the intent of the party accused. 
Thus, where an indictment charged administering drugs with 
intent to procure a miscarriage, which is made a misdeme^or by 
statute, and also averred that the death of the child was thereby 
produced, but omitted to aver an intent to destroy the child, 
which was essential to constitute manslaughter, it was held that 

» 2 R. S., 728, § 53. 

* Kanev. Peo., 8 Wend., 203; Peo. o. Oostello, 1 D«i., 83;«Peo. «. Gates, 
13 Wend., 311; 2 Dana, 242; 6 McLean, 596; 3 T. R., 105; 2 Camp., 41; 2 
Cranch C. C. R., 60. 

* 1 Chit. Cr. L., 254 ; 2 Camp., 183. 

* Whar. Prec. of Indicts., 2, note. 
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the indictment, though defective as an indictment for man- 
slaughter, would sustain a conviction for misdemeanor.^ 

And the general rule has been laid down that all unnecessary 
words may, oh trial or arrest of judgment, be rejected as sur- 
plusage, if the indictment would be good upon striking them out.' 
Thus, if it were alleged that A, being armed with a bludgeon, 
and diaguiaed with a visor, feloniously stole, took and carried 
away the watch of B, the allegations that A was armed and dis- 
guised, being altogether foreign to a charge of larceny, would be 
wholly rejected, and would require no proof upon the trial.^ 

But it has been held in this State, upon an indictment for 
keeping a common gaming house, where the ooimt, after charging 
that the defendant kept a common gaming house, told what the 
jurors meant by a gaming house, to wit, a place where unautho- 
rized lottery tickets were sold, that it could not be supported by 
rejecting the specification of facts aa surplusage, even if the gen- 
eral charge had been sufficient by itself, for the charge did not 
stop with the general allegation, but went on to tell what was 
meant by it.^ 

^ 9. ;K)nn>EB of defendants. 

Where more than one join in the conmiission of an offence, all 
or any number of them may be jointly indicted for it, or each of 
them may be indicted separately.^ Thus, if several commit a 
robbery, burglary or murder, they may be indicted for it jointly 
or separately, and the same when they commit a battery, or are 
guilty of extortion, or the like;* and where property was obtained 
by false pretences, and the false pretences were conveyed by 
words spoken by one defendant in the presence of others, all of 
whom acted in conceit together, it was holden that they might 
be all indicted together.^ 

It seldom happens that an indictment is defective for want of 
including a sufficient number of paiiies charged with the offence. 

Since, technically speaking, torts are several in their nature, 

> Lohman v. Peo., 1 N. Y. (1 Com.), 379. 

* Wh. Cr. L., 5th ed., § 622, and cases died. 

* Scott V. Com., 6 Serg. & Rawle, 224. 

* Peo. V. Jackson, 3 Den., 101. 

* U. S. V, O'Gallaghan, 6 McLean, 596. 

* Wh. Cr. L., 429 ; 2 Hale, 173; Kane v. Peo., 8 Wend., 203. 
' R. 9. Young, 3 T. R., 98. 
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and where several join in the same criminal act, each is severally 
amenable to justice for the consequences ; and even where a duly 
is thrown upon several, each individual so bound is responsible 
for criminal omissions, as well as for criminal acts.^ With a due 
understanding of the legal relations of criminal parties to each 
other, and of their legal responsibility, but little difficulty will 
be experienced in the joinder of defendants in an indictment. 

Where, in their nature, the offences are distinct, as in perjury, 
or in seditious, obscene or blasphemous language, two or more 
cannot be joined as defendants in the same indictment ;' and the 
general rule may be laid down that where the offences are several, 
there can be no joinder. And it has been held that where A and 
B are jointly indicted and tried for gaming, and the evidence 
shows that A and others played when B was not present, and B 
and others played at another time, when A was not present, no 
convic^tion can be had against them.' 

§ 10. CLEWOAL EBBOBS. 

In regard to clerical errors in the indictment, mere verbal or 
grammatical errors, which do not affect the sense, are not fatal.^ 
Thus, where an indictment for a violation of the act entitled "An 
act to prevent abuses in the practice of the law," recited the title, 
omitting the word "the" after "of," it was held no material 
defect.^ So, also, the omission by a clerical error of the word 
" with," in stating the means by which a homicide was committed, 
not obscuring the sense and meaning of the accusation, does not 
render the indictment insufficient.^ 

And if there be a variance in the language of the indictment, 
as in writing maliciously and contemptuously for maliciously or 
contemptuously, or to write 8ea of Bome for see of Bome, or simi- 
lar inaccuracies, the rule was long since said to be that if the 
variance consist in the introduction or alteration of words purely 
superfluous and unnecessary, it will not be material, anless, 
indeed, the alteration render the whole repugnant to the intent 

' 1 Stark. Or. PI., 2d ed., 31 ; R. v, HoUand, 5 T. R., 607. 

* R. o. PhiUipB, 2 Str., 921 ; 3 Sneed, 107. 

* Eliot V. SUte, 26 Ala., 78. 

* 1 Whar* Cr. L., 5th ed., 405. 

* Peo. V. Walbridge, 6 Cow., 512. • 

* Shay©. Peo., 22 N.Y., 317. 
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of the statute ; for if any material part be omitted or misrecited, 
the indictment will be bad, because it will, in the case of a public 
act, judicially appear to the court that the charge is professedly 
grounded upon a yicious foundation.^ 

§ 11. TECHNICAL ^AYEKBIBNTS. 

Under the following sections in relation to specific offences, 
the principal technical averments necessary to constitute a proper 
description of such offences in the indictment are mentioned. 

Where the indictment is drawn for an offence created by a 
statute, the better course to pursue is to describe the offence in the 
words of the act; for where an indictment charged in one count 
that the defendant did break to get out, and in another that he 
did break and get out, it was holden insufficient because the 
words of the statute were "break out.'" And in another case, 
where the language of the act was " willfully and maliciously," 
and the indictment charged the act to haye been done " unlaw- 
fully and maliciously," omitting the word " willfully," some of 
the judges thought that "maliciously" included " willfully," but 
the greater number held that, as "willfully" and "maliciously" 
were both mentioned in the statute as descriptive of the offence, 
both must be stated in the indictment.' But wherever there is a 
change of phraseology, and a word not in the statute is substi- 
tuted in the indictment for one that is, and the word thus substi- 
tuted is equivalent to the one used in the statute, or is of more 
extensive signification than it, and includes it, it will be sufficient. 
Thus, if the word "knowingly" be in the statute, and the word 
^ advisedly " be substituted for it in the indictment, or the word 
'' willfully" in the statute, and " maliciously" in the indictmenti 
the words "advisedly" and "maliciously" not being in the 
statute, respectively, the indictment would be sufficient.* 

In this State it was held, in a case of burglary, not neeessaiy 
to follow the precise language of the statute, and the word 
<* house" was allowed to be used instead of " dwelling house." ^ 

» 1 ChH. Cr. L., 280. 

• R. ©. Crompton, 7 0. & P., 139. See R. v. Turner, 1 Mood., 239. 

' R. o. Davis, Leach, 556. See Chapman «« Com., 5 Whar., 427; State «• 
Cord, 34 N. H., 510. 

* Whar. Cr. L., 6th ed., § 376; R. c. Fuller, 1 B. A P., 180, 
Thompson v. Peo., 3 Park., 208. 
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The phrase "unlawful" is in no case essential unless it be a 
part of the descriptioti of the offence as defined by some statute; 
for if the fact as stated be illegal, it would be superfluous to allege 
it to be unlawful. If the fact stated be legal, the word " unlawful '' 
cannot render it indictable, and the same observation is applicable 
to the terms " wrongfully," " unjustly," " wickedly," " willfully," 
"corruptly," "to the evil example," "falsely," "maliciously," 
and such like, which are unnecessary if they are not to be found 
in the very definition of the offence, either at common law or in 
the purview of a statute. And at common law it seldom hap- 
pens that one of these expressions may not be supplied by an 
equivalent one. Thus, though it is usual to allege that the party 
falsely forged and counterfeited, it is enough to allege that he 
forged, because the word implies a false making; . and in an 
indictment for libels, it is sufficient to use either the word "falsely " 
or " maliciously," or an equivalent epithet.^ 

The word " feloniously," however, has been said to be essential 
to all indictments for felony, whether at common law or by 
statute.' But if an act be charged to have been- done with a 
felonious intent to conmiit a crime, and it appears upon the face 
of the indictment that the crime, though perpetrated, would not 
have amounted to a felony, the word " felonious," being repug- 
nant to the legal import of the o&nce charged, may be rejected 
as surplusage.' 

The words " knowingly " or " well knowing " will supply the 
place of a positive averment that the defendant knew the facts 
subsequently stated.^ Where the statement of the act itself 
necessarily includes a knowledge of the illegality of the act, no 
averment of knowledge or bad intent is necessary; but it is 
necessary where the guilty knowledge is a substantial ingredient 
of the offence.^ And where the indictment is founded upon a 
statute, and the guilty knowledge is part of the definition of the 
offence, it should be averred in the indictment.' And where an 
act must be done with a particular intent to make it criminal, an 

^ Whar. Cr. L., 5tlked., 402, and cases dted. 

* Peo. V. Fish, 4 Park., 66. 

* Id., §§ 339, 400; Peo. v. Jackson, 3 Hill, 92; Peo. v. White, 22 Wend., 
175; Lohmanv. Peo., 1 Gom., 379. 

* 1 SUrk. N. P., 390; Russ. &Ry., 317; 2 Stra., 904. 

* Oom. V. Elweli 2 Mete. 190; 1 Stark. N. P. 300 ; Com. Dig. Indict. (G. 0.) 

* I Stark. C. P., 196; 8 Term. R., 536; 6 Id., r39. 
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evil intention must be alleged.^ So, also, on an indictment for a 
misdemeanor, under the provisions of the Kevised Statutes, that 
the doing of any prohibited act, a ponishmeht for which is not 
otherwise provided, shall be deemed a misdemeanor, allegations 
that the act was doy "willfully, maliciously, unlawfully and 
corruptly,'' do not render proof of a corrupt intent necessary. 
They are merely formal words.^ 

§' 12. SfTATTNO THE DEFEKBANT'S NAME. 

Where the name of the prisoner is imknown, and he refuses to 
disclose it, he may be described as a person whose name is to the 
jurors unknown, but who is personally brought before them by 
the keeper of the prison.^ But it is not enough to name him as 
a person who is to the jurors unknown, without some addition to 
show whom the jury meant to designate.^ 

The usual practice in such cases is to indict the person by 
some specific name, as John No Name; and if the defendant 
should plead in abatement to the misnomer, then to present a 
new indictment against him by the name which he discloses in 
his plea. 

The name of the defendant should be repeated to every dis« 
tinct allegation in the indictment; but it will be sufficient to 
mention it once as the nominative case in one continuing sentence,^ 
and his christian and surname should be stated with correctness;^ 
and a plea in abatement will lie to a mistake in either the chris- 
tian or surname of the defendant.^ 

In this State, the law does not recognize more than one chris- 
tian name, and therefore when the middle name of the defendant 
was omitted, it was held not to be error.^ 

It was formerly said in this State that if a man be known by 

* Peo. o. Lohman, 2 Barb., 216; Buss, k Ry^ 365-445; Miller o. Peo.> 5 
Barb., 203. 

* Peo. «L Bogart, 3 Park., 143; 3 Abb., 193. 

* State V. AngeU, 7 Iredell, 27. 

* R. V. , R. & R., 489. 

* Wh. Cr. L., § 234. 

* 2 Hawk., ch. 25, § 68; Arch. 0. P., 25; 2 Hale, 175; Cro. C. C, 34; 
Chit. C. L., 167. 

* 2 Hale, 176; 2 Hawk., ch. 25, §69; Bae. Abr., tit. Misnomer, B; Williams 
J., Misn.; Bums J., Indict.; 10 East., 83; Kel., 11, 12. 

* Peo. V, Cook, 14 Barb.) 259; Roozeyelt v. Gardner, 2 Cow., 463. 
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the name of janior to his name, an indictment against him mtbr 
out that addition is not conclusive that he was the person 
indicted ; ^ but in a later case, it was held that junior is no part 
of a name.' 

« 

In spelling the name, if the sound of l^e name is not aifected 
by the misspelling, the error is not material.^ Thus, '* Segrave " 
for " Seagrave," " Benedetto " for " Beniditto,'' " Whyneard " for 
"Winyard," pronounced Winnyard, **Hutson" for "Hudson," 
form no variance.^ But it has been held that " Shakespear " and 
" Shakepear," " Tabert "and *• Tarbart," *' Shutliff " and " Shurt- 
liff," and " M'Cann " and " McCam," are not the same in sound.* 

It is further said, that if two names are in original derivation 
the same, and are taken promiscuously in common use^ though 
they differ in sound, there is no variance.^ 

The question of a sufficient similarity in the sound of the names, 
where the name in the indictment is misspelt, or, as it is techni- 
cally called, idem sonans^ is for the jury to determine.^ 

Where there is any doubt as to which of two surnames is the 
defendant's real one, the second may be added in the indictment 
after an alias dictuSf thus: " John Doe, otherwise called John 
Soe." ^ But it has been held that a defendant cannot be described 
with an alias dictus of the Christian name]* but the doctrine has 
been said not to be well founded.^* 

The questions which have arisen under the English practice, 
in regard. to the statement of the defendant's additional degree 
or mystery, are of no importance to us; our statute has obviated 
the necessity of the same.^^ 

It is usual to name the place of residence of the defendant, 
thus, as ''John Doe, late of the city of Troy, in the county of 

* Pdl V, Provost, 2 Oai., 165. 

' Peo. 0. Cook, 14 Barb., 259. See Com. o. Perkins, 1 Pick., 388. 

* 10 East, 84; 16 Id., 110; 2 Hawk., ch. 27, § 81. 

« Williams o. Ogle, 2 Str., 889 ; Ahilal o. Benditto, 2 Taunt., 401 ; R. o. Fos - 
ter, R. k R., 412; State v. Hutson, 15 Miss., 512. 

* R. o. Shakespear, 2 East, 83; Bingham v. Dickie, 5 Taunt.> 814; 1 Chit 
Cr. L., 216 ; 3 Chit. Bum, 341 ; R. v. Tannett, R. & R., 351. 

* See Bac. Abr., Misnomer; 2 Roll. Abr., 135. 

* R. V. Davis, 2 Den. C. C, 231. 

* Bro. Misn., 37-47; 1 Leach, 420 ; 1 Hen., 7-82. 

* 1 Ld. Rajm., 562 ; 3 East, 111 ; Bum., J., Indict.; Willis, 554. 
" 6 Mod., 116; 1 Camp., 479; R. T. H., 26. 

>» 2 R. S., 128, § 54. 
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BeoBselaer, aforesaid;" although, by our statute, the correct state- 
ment of the town or county of his residence is no longer material 
where he is not misled or prejudiced by such statement.^ 

Where the indfctment is against a corporation, the defendant 
should be described by its corporate name. Thus, the words 
'* The Yennont Oentral Railroad Company, a corporation exist- 
ing under and by force of the laws of this State, duly organized 
and doing business," were held to be sufficient' 

^ 13. STATEM3&I9T OV THB NAMES OF THIHD PABTIES. 

At the common law no addition was necessary to the name of 
third persons, and it was sufficient simply to describe them by 
their names.' Where the name of third persons is not known to 
the grand jury at the time of finding the indictment they may 
be described as a '* certain person or persons to the jurors afore- 
said imknown," although their names may become known after- 
wards.^ By our statute, when an offisnce shall be committed 
upon or in relation to any personal property belonging to several 
partners or owners, the indictment for such offence shall be 
deemed sufficient if it allege such property to belong to any one 
or more of isuch partners or owners, Without naming all the part- 
ners or owners.^ 

§ 14. ALLBGAnONS OF TIME AND DATE. 

The general rule may be stated that the time of the allege^ 
commission of an offence as stated in the indictment is not 
material, and it may be laid upon any day preyious to the finding 
of the indictment, provided the offence be stated to have been 
committed within the period prescribed by law for a prosecution 
of the crime*^ But some time must be attached to each material 

> 2 R. S., 128, S 54. 

* SUte V. y. 0. B. B., 28 Yt., 583; B. v. B. & G. Bailway Co., 3 Adol. & 
El., 223. 

* 2 Hale, 182; 2 Leach, 861-547; Bac. Abr., Indict. G.; B. v. OgUyie, 2 G. 
jb P., 230 ; 10 Gush., 402. 

* Gom. V. Hendrie, 2 Guty, 503; 2 Bast P. G., 651-781; 2 Hawk., ch. 25, 
§ 71; Plowd., 85 b; 2 Hale. 181; Goodrich «. Peo., 3 Park., 622. 

* 2 B. S., 727, § 46. 

' Stark. G. P., 58; Peo. o. Van Santyoord, 9 Gow., 650; Gom. v. Dillane, 1 
Gray, 483. 

C. P. Vol. n.— 9. 
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fact averredJ And where the time enters into the nature of the 
offence it then becomes material and should be tralj stated. 
Thus, where deeds, bills of exchange, bank notes or promissory 
notes are set forth, the date, if stated, should correspond with 
the evidence.' So, also, when any time stated in an indictment 
is to be proved by a matter of refcord, the true date should be 
stated.^ Thus, in an indictment for perjury, the day on which 
the perjury was committed must be truly laid,^ So, also, where 
the time is limited for the finding of an indictment, the time laid 
should appear to be within the time so limited.^ In cases of 
murder the death should be laid on a day within a year and a 
day, from the time at which the blow is alleged to have been given.* 

And where time is of the essence of the offence it should be 
stated, as in the case of burglary in the first degree under our 
statute, where it is necessary to allege the offence to have been 
committed in the night time, but it is not necessaiy to state the 
hour.^ 

The dates may be stated in Arabic figures;^ and the better 
opinion seems to be that the phrase <* the year of our Lord " and 
"A. D." in initials may be dispensed with.® If the date should 
be laid in blank, it will be insufilcient, for it would not appear 
whether the offence were barred by limitation or not.^® To aver 
that the defendant, on divers days, committed an offence, is bad; 
and so where two distinct days are averred. ^^ But it is sufficient 
to allege that, on a day specified, as well as on certain other days, 
he kept a gaming house, a tippling house, or a common nuisance; 

' 1 Chit, on PL; R. v. Holjwid, 5 T. R., 607; R. v. Aylett, 1 T. R., 69 ; R. v. 
Hajnes, 4 M. & S., 24. 

• Freem&ii v, Jacob,;4 Camp., 209; Coxon «. Lyon, 2 Id., 307; 3 B. A C, 
46; Arch. C. P., 9th ed., 90; 1 Green on £y., § 56. 

• Pope «. Foster, 4 T. R., 690; Grey©. Bennett, 1 T. R., 656; 11 East, 508; 
2 Sttund.. 291 

• U. S. V, McNeal, 1 Gal., 387; 2 Wash. C. C. R., 282. 

• R. o. Brown, M. & M., 163. 

• 2 Hawk., ch. 23, § 90; Arch. C. P., 9th ed., 90 aj 1 Dev., 139. 

• R. V. Davis, 10 B. ft C, 89. 

• Whar. Cr. L., 5th ed., k 265, and cases cited. 

• Id. 

" Id., § 264. 

" 1 14. Raym., 581 ; 10 Mod., 249; 4 Id., 101; 2 Hawk., ch. 25, § 82; Cio. 

fcr 0., 36. 
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the allegation, "certain other days," being rejected as surplusage.^ 
But it is fatally indefinite to charge a defendant with selling spiritu- 
ous and intoxicating liquors from a day named '' to the day of the 
finding, {)re8entment and filing of this indictment." ^ It is unneces- 
sary to specify time in alleging a mere neglect or non-perform- 
ance.' An ofience charged to have been committed on an impos- 
sible day, or upon a day subsequent to the finding of the bill, 
will render the indictment defective.^ When the time has once 
been named with certainty, it is afterwards sufficient to refer to it 
by the words "then and there," which haye the same effect as if 
the day and year were actually repeated.^ The use of the con- 
junction " and," without adding " then and there," it is said, is in 
many cases an insufficient ayerment. Thus, in a case of murder, 
it is not sufficient to allege that the defendant, on a certain day, 
made an assault and struck the party killed, but the words " then 

and there" should be introduced before the ayerment of the 

• > 

stroke.^ But if the words "then and there" precede eyery 
material allegation, it is sufficient, though these words may not 
precede the conclu^ons drawn from the facts«^ 

§ 15. yENUE. 

It is the practice to lay the offence to haye been committed in 
the town and county in which it was committed, thus, " at the 
the city of Troy, in the county of Bensselaer aforesaid; " and in 
the city of New York it is the practice to charge the ward as part 
of the yenue, and if the offence is shown to be within the juris- 
diction of the court, the particular place need not be proyed; ® 
and it is said to be sufficient to lay the yenue in an indictment 
"in the county aforesaid," a county being named in the com- 

» Peo. V.Adams, 17 Wend., 475; Sturkie's G. P., 60; 2 Mason, 129; 10 
Mod.« 338. 

• Com. V. Adams^ 4 Gray, 57.^ 

• Starkie's 0. P., 61; 2 Hawk., ch. 25, § 79. 

« Peo. V. Mather, 4 Ward, 229; Jacobs v. Com., 5 S. & R., 316 ; 15 Yt., 291 ; 
Add., 36. 

• 2 Hawk., ch. 25, § 78; Id., ch. 23, § 88; Bac. Abr., Indict. G, 4; 2 Hale, 
178; 2 Stra., 901; Comyns, 480; 11 Serg. & R., 177. 

• 2 Hawk., ch. Ii3, § 88; Dyer, 69; 2 Hale, 173; Gro. G. C., 35. 
' 1 Leach, 529 ; Dougl., 212; 1 Walker, 392. 

• 4 Bla. Com., 306; 2 Hawk-, ch. 25, § 84; Id., ch. 46, $ 181; 1 East P. G., 
125; i Hale, 179-244-24{^ 
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mencement for which the jiirors were sworn.* The T^ne shovld 
in all cases correspond with the jurisdiction of the court* Bat 
when the allegation in the indictment of the place is stated by 
way of local description, and not as a venue merely, a variance is . 
fatal. Thus, where in an indictment for arson the tenement was 
ayerred to be in the sixth ward, whereas it was in the fifth, the 
indictment was held bad^ 

So, also, in cases of stealing in a dwelling house, of burglary, 
of forcible entry and detainer, and the like, the situation of the 
premises should be truly stated.^ 

It has been held that where an indictment for larceny charged 
that the offence was committed in a vessel in the first ward of the 
city of New York, and it appeared that the vessel was lying in 
the river at a wharf of the third ward, that it was not a material 
variance.* 

In au indictment for an offence within five hundred yards of 
the boundary of two counties, the place of commission as laid in 
the indictment may properly, by way of local description, be 
desmbed CU3 on the boundary and within five hundred yards of 
the boundary line ; and there is no variance if the proof is of an 
offence conunitted within five hundred yards of it, though not 
precisely on the line.^ 

§ 16. DESCBIFnON OF FEBSONAL FBOPERTT. 

In indictments for offences relating to personal property, as 
larceny, receiving stolen goods, and the like, the chattels which 
are made the subject of the offence should be specifically described 
by their appropriate names,^ and the number and value of each 
particular kind of property particularly set forth, thus: " One 
horse, of the value of one hundred dollars," or " twenty knives, 
each of the value of on^ dollar." 

The common and ordinary acceptation of property is to govern 
its description, and the certainty must be to a common intent, by 

* Com. V. Edwards, 4 Gray, 1. 

' * Peo. 9. Barrett, I John. R., 66. 

* Peo. e. Slater, 5 Hill, 401 ; 4 Foster, 143 ; Salk., 385 ; 2 Buss, on Or., 801; 
2 Stark. £y., 1571. 

* B. v. Redley, R. & By., 515 ; Arch. 0. P., 38; 2 P. A B., 281. 
' Peo. V, Honeyman, 3 Den., 131. 

* Peo. V, Davis, 45 Barb., 494. See 2 B. S., 727. 

* 2 Hale, 182-183. 
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wbieh is meant such certainty as will enable the juiy to say 
whether the chattel proved to be stolen is the same as that upon 
which the indictment is founded, and will judicially show to the 
court that it could have been the subjectmatter of the offence 
chai^ed.^ 

It has been stated that in larceny a particular description of 
the goods taken has. never been deemed necessary, and the 
description given in the law which enacts the offence in statutable 
larcenies has in general been deemed sufficient. This doctrine is 
founded part on the fact that the prosecutor is not considered in 
possession of the article stolen, and is not therefore enabled to 
give a minute description, and principally because, notwithstand- 
ing the general description) it is made certain to the court from 
the &ce of the indictment that a crime has been committed if the 
facts be true.* Thus, where the indictment stated that the 
defendant stole ** four promissory notes, commonly called bank 
notes, given for the sum of fifty dollars each, by the Mechanic's 
Bank, in the city of New York, which were due and unpaid, of 
the value of two hundred dollars,'^ etc., it was held a sufficient 
description.' So, also, where the indictment alleged that the 
defendant ^* feloniously stole, took and carried away ten promis- 
sory notes, called bank notes, issued by the Chicopee Bank, for 
the payment of divers sums of money, amounting in the whole 
to the sum of fifty dollars, and of the value of fifty dollars; ten 
promissory notes, called bank notes, issued by the Agawam 
Bank, for the payment," etc., it was held, on motion in arrest of 
judgment, that the indictment was sufficient, and that in an indict- 
ment for stealing bank notes it is enough to describe them in the 
same manner as other things which have an intrinsic value, by 
any description applicable to them as chattels.* 

In this State, at the Albany General Term, upon an indictment 
for larceny,^ it was held that the number of bills stolen should 
be stated, while at the Toihpkins General Term,^ upon an 
indictment for robbery, a description as follows: " Current bank 

* Peo. o. Jackson, 8 Barb., 657 ; Com. v. James, 1 Pick., 376 ; Wh. Cr. L., 
§355. 

* SUte V. Seribner, 2 GiU. &J., 246. 

* Peo. e. Holbrook, 13 John., 90. 

* Peo. V, Jackson, 8 Barb. 637. 

* Low V. Peo., 2 Park., 37. 

* Peo. «. Loop, 3 Park., 559. 
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bills of the value of fifteen dollars," it was held snfficiient withotft 
setting forth the number or denomination of bank bills or the 
amount secured thereby. 

In an indictment for larceny, a description of the property ad 
'* sundry gold coins, current as money in this State, of the aggre- 
gate value of .twenty-nine dollars, but a more particular descrip- 
tion of which the jurors cannot give, as they have no means of 
knowledge,^' and containing similar allegations as to bank bills 
and silver coin, was held sufficiently specific to warrant a judg- 
ment upon a general verdict of guilty.^ 

Where the larceny of live animals is charged, it is not neces* 
sary to state them to be alive, because the law will presimie them 
to be so unless the contrary be stated; but if, when stolen, the 
animals were dead, that fact should be stated; but if the animals 
have the same appellation, whether they be dead or alive, it will 
make no difierence,' 

An indictment charging the defendant with stealing **si< 
handkerchiefs " is good, though the handkerchiefs Ivere in one 
piece, the pattern designating each handkerchief.^ 

A loose and indeterminate designation is bad, as charging thd 
defendant with stealing " a lot of lumber," " a certain lot of 
furniture," and "certain boats;"* but "a parcel of oats" had 
been held a sufficient description.^ 

Where the indictment is for the larceny of chattels, which arc 
the subject of larceny only under certain circumstances, or in 
particular cases, it ihust show that they fall within the particular 
description. Thus, an indictment for stealing " three eggs " was 
ruled to be bad because only the eggs of animals domitce natures 
are the subject of larceny.® 

What is called a lumping description will not answer. Thus, 
an indictment for stealing " twenty wethers and ewes " would be 
bad for uncertainty; it should state the actual number of each.^ 

In the description of animals some particularity is required. 

^ Com. V, SauteUe, 11 Cush., 142. 

• R. V, Edwards, R. & R., 497; R. v^ Holleway, 1 C. & P., 128; R. v. Wil- 
liams, 1 Moo., 107 ; R. v. Puckering, 1 Id., 242. 

• 1 Ld. Raym., 6 Term. R., 267. 

• Wh. Or. L., 358; IQ-La. R., 1829. 

• Id.; lDev.,337. 

• R. «. Cox, 1 0. & K., 494. See 1 Den. 0. C, 502; Wt. Or. L.,- 360. 
' 2 Hale, 183; Arch. 0. P., 45. 
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Thus, a " ewe " or " lamb " may be included under the general 
term " sheep," where such gmieraJ term stands alone in the statute, 
without ewes or lambs being specified, but not otherwise.^ So, 
also, under the term cattle, may be included pigs, asses, horses 
and geldings.' But where the statute mentioned both cows and 
heifers, and the indictment charged the defendant with stealing a 
cow, and the eyidence proved it to be a heifer, it was held a fatal 
variance) as it was presumed that the words were not considered 
by the legifllator. as synonymous.' 

^ 17. VALUE OF ABUGLES. 

In indictments for larceny some value must be attached to the 
article stolen or the indictment will be bad, and an indictment 
charging the defendant with the larceny of a thing of no value, 
or to which no value is assigned, may be quashed.* 

Where several articles of property of the same kind and 
nature are stolen at the same time, as several sheep or handker- 
chie&, it is the common practice to allege their value cumula- 
tively, as " ten handkerchiefs of the value of twenty shillings," 
and unless the defendant be convicted of stealing part only no 
uncertainty can arise, but if the jury find that he stole one only, 
then it may be doubtful whether the offence be grand or petit 
larceny, since they were not alleged to be of the value of two 
shillings each; but in such case the difficulty might perhaps be 
obviated by finding the value specially,* And the better way is 
to give a separate value to each distinct article included in the 
indictment, as it has been held that otherwise the offence must 
be made out as to all the articles, as the grand jury has ascribed 
a value to all of them collectively.^ It is not, however, neces- 
sary that the property should be of value to third persons, if 
valuable to the owner, therefore a man may be convicted of 
stealing bankers' re-issuable notes which have been paid.^ 

* R. V. Barnum, 1 Crawf. & Dix, 0. 0., 147; R. v. Spicer, 1 Car. & K., 599; 
1 Moo., 247, 160. 

■ R. V, Chaffle, R. & R., 77; R/v. Whitney, 1 Moo., 3; R. r. Moyle, 2 East. 
P. C, 1076; R. c. Mott, Id., 1075. 

* R. V. Cooke^ 2 Bast. P. 0., 617; Leach, 123. 

* Peo. ©. Payne, 6 John., 103; Peo. ©. Wiley, 3 ffill, 194. 

* 9 Mete., 134; Wh. Or. Prec. of Indicts., 416, n. 

* R. V. Forsyth, R. & R., 274. 

^ Ross. & Ry., 232; 2 Leach, 1036. 
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^ 18. WBTCTEN INfiTBlIHENXB* 

In indictments for forgery, uttering counterfeit money, libeV 
selling lottery tickets, sending threatening letters and the like^ 
where a written instrument enters into the gist of the offence, it 
should properly be set out in words and figures, and the omission 
of a figure in an indictment for forgery has been held to be fatal.^ 
But in a late case in this State it has been held that in an indict* 
ment for having in possession a coimterfeit bank note with the 
intention of passing it, the omission to set the bank note forth in 
the indictment is a inere matter of form and may be omitted.* 
Where the instrument on which the indictment rests is in. the 
defendant's possession, or is lost or destroyed, it is su£Scient to 
aver such special facts as an excuse for the non-isetting out of the 
instrument, and then to proceed either by stating its substance or 
by describing it as an instrument which '* the jurors aforesaid 
cannot set forth, by reason," etc., of its loss, destruction or 
detention^ as the case may be.^ And it has been held in this 
State that in cases of forgery, where the forged instrument is lost 
or destroyed, or was last traced to the possession of the accused, 
an exact description of it is not required in the indictment. The 
reason of the omission must be stated in the indictment, and then 
such an account of it given as shall apprise the defendant of the 
particular offence charged.* 

In cases of forgery it is not necessary to insert the vignettes, 
devices, letters or figures in the margin, as they make no part of 
the instrument.^ But it has-been held fatal to omit the name of 
the State in the upper margin of a copy of a bank note, when 
such name is not repeated on the body.® 

In an indictment for publishing an obscene book or picture, it 
is not necessary that the libel should be set out at large, but in 
such case it is necessary specifically to aver the reason of the 
omission, and if the grand jurors declare of an indecent libel 

* R. V. Mason, 2 East., 180; 2 East. P. C, 976; 1 Leach, 77, 145; Com. v. 
Stow, 1 Mass., 54; Com. v, Bailey, Id., 62; 1 Cush., 46-66; U. S. v. Harmon^ 
1 Bald., 292; U. S. «. Britton, 2 Mason, 462. 

* Tomlinson v, Peo., 5 Park.^ 313. 

* Whar. Cr. L., § 311. 

* Peo. V. Kingsley, 2 Cow., 522; Peo. v. Badgelej, 16 Wend., 58. See» 3 
Mass., 82. 

* Peo. V, Franklin, 3 John., ch. 299; 1 Mass., 62; 5 Cush*, 605. 

* Com. ^. Wilson, 2 Graj, 70. 



\ 



WBITTBN INBIBUMSNTS« 137 

** that the game would be offensiye to the court here and improper 
to be placed on the records thereof," it will be a sufficient reason 
for not setting forth the libeh^ 

An instrument in a foreign language should be translated and 
explained by proper averments.^ And where there is no ayer* 
xhent of what the forged instrument purports to be, and no 
averment of who an officer was whose name is copied into usx 
instrument, it should also be explained by arerments.^ So, alsoi 
where initials appear without an averment of what they mean.^ 

Where the indictment is for forging a note or bill, the indorse- 
ment, although forged, need not be set out.^ So, also, where 
upon an indictment for forging a receipt it appeared that the receipt 
was written at the foot of an account, and the indictment stated 
the receipt thus: *' 8th March, 1773. Seceived the contents above 
by me, Stephen Withers,'^ without setting out the account at the 
foot of which it was written, it was held sufficient^ And the 
rule may be stated that in cases where part only of a written 
instrument is included in the offence, that part alone is necessaiy 
to be set out. Thus, where portions of publications are libelous 
and others not, it becomes necessary only to state those parts 
which are libelous, and if the libelous passages are in different 
parts of the publication and separate from each other, they may 
be stated in this manner: '* In a certain part of which, said libel, 
there were and aire contained the false, scandalous, malicious and 
defamatory words and matter following, that is to say," etc« 
" And in a certain other part of which, said libel, there were 
contained," etc.^ But wherever the whole instrument is included 

■ 

in the offence it should be set out in the indictment. 

Mr. CmxTT says: '* When it is necessary to set forth an instru* 
ment or writing, it may be preceded by the words 'to the tenor 
following,' or ' in these words,' or ' as follows,' or ' in the words 
and figures following;' for though the setting forth the instru- 
ment by the tenor which imports an accurate copy has been con- 

* Com. V. Holmes, 17 Masa., 836; Com. v. Tarboz, 1 Gush., 66. 

* R. o. Goldstein, R. & R., 473. See 6 T. R., 162; 7 Moore, 1; Ruas. & Ry., 
473. 

' R. 9. Wiloox, R. & R. C. 0., 50. % 

* R. V. Barton, 1 Moo., 141; R. «. Inder, 2 0. ft K., 635. 

* Com. V. Adams, 7 Mete., 50; Com. v. Ward, 2 Maas.i 397; 7 Qratt., 654. 

* R. V. Testick, 1 East., 181, n. 

* Tarbart v. Tipper, 1 Camp., 350; Wk. Or. L., t 312. 
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sidered the most technical, yet it has been holden that ' afi fol- 
lows ' is equivalent to the words * according to the tenor follow* 
ing/ or * in the words and figures following;' and that if, under 
such an allegation, the prosecutor fails in proving the instrument, 
verbalim as laid, the variance will be fatal; and where the indict- 
ment, by these or similar averments, fails to claim to set out a 
copy of the instrument in words and figures, it will be invalid."^ 

The words '* in manner and form following, that is to say," do 
not profess to give more than the substance, and are usual in 
indictments for perjury.* , 

By the use of the word " purport " is meant the substance of 
an instrument as it appears on the face of it to every eye that 
reads it, and is insufficient when literal exactness is required. By 
the word " tenor " is meant an exact copy of it.' An averment 
in the indictment, " according to the purport and -effect, and in 
substance," was held bad; and so, also, was an averment, "sub- 
stance end effect." ^ And it was also *held that quotation marks 
were not sufficient.* 

Even where the tenor is set out, the mere variance of a letter 
will not be fatal, provided the meaning be not altered by 
changing the word misspelt into another of a different meaning^ 
Thus " promise" for " promised" was held not a fatal variance.* 
So, also, in an indictment for forging a bill of exchange, whet'e 
the tenor was " value received," and the bill itself read "value 
reicevd," the question being reserved; it was held that the vari- 
ance was not material because it did not change the word into 
another so as to alter its meaning.''' 

In indictments for larceny in stealing written instruments, con- 
sisting of promissory notes, bank bills, etc., it is not necessary, as 
in cases of forgery, to set out a copy of the instrument stolen.^ 
The attaching of one of the original printed papers to the indict- 

* 1 Ohit. Or. L., 234; Fh. Or. L., § 307; 2 Leach, 660> 661; 6 East., 4ia- 
426; 3 Salk., 225; 11 Mod., 96, 97; Holt, 347, 350, 425; Doug., 198, 194; 1 
Loach, 78; 2 East. P. 0., 976; 2 Bla. Rep., 787. 

* Dong., 193, 194 ; 1 Leach, 192. 

* 2 Leach, 661 ; Oom. v. Wright, 1 Oush., 46; Wh. Or. L., 307. 

* Oom. •. Wright, 1 Oush., 46'; Oom. o. Sweeney, 10 Serg. & ft., 17.3. 

* 1 Oush., 46. 

* Oom. V. Pannenter, 5 Pick^, £79. 

* Rex D. Hart, 1 Leach, 145. 

' Peo. V. HolbroDk) 13 John.^ 90; Peo. Vi. Jackson, 8 Barb.> 637. 
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tnent, in the place of inBerting a copj^ is not a sufficient indica- 
tion that the paper is set out in the Very words.^ 

^ 19. OONGLUSION OF THfi IMI>ICTia&»T. 

The concluding part Of the- indictmeht is generally in the fol- 
lowing words: "to the great dainage of the said A B" (naming 
the party particularly injured by the offence); and in some pre- 
cedents the following phrase is added after the aboye: " and to 
the eyil example of all others in like cases offending/' In pros- 
ecutions for nuisances, instead of the aboye phrases, the words 
" to the great damage and common nuisance of all good people 
of the State of New York, residing in the said town of G, and 
of all the good people passing and repassing, going and return- 
ing, through or near the same,'' are used. In offences under the 
statute it is customary to add after either of the aboye paragraphs 
the words " contrary to the form of the statute in such case made 
and proyided, and against the peace of the people of the State 
of Ne^ York tod their dignity;" although by the statute of 
jeofails and amendments, aboye referred to, it is no longer nepes^ 
sary to charge the offence to haye been committed contrary to the 
statute. Where the indictment is drawn at common law, the 
words " contrary to the form of the statute " are omitted from 
the conclusion; and if they should be inserted^ they may be 
rejected as surplusage.' ^ 

§ 20. INDICTMENTS SOU SFECJUTIG OETBNtJESt 

Below will be found .a synopsis of the prominent decisions 
made by the courts of this State in regard to the form and con- 
tents of indictments, which haye been brought before the courts 
for a judicial interpretation, as well as some useful hints to the 
practitioner in regard to the framing of indictments for specific 
offences. 

(a) Assaults, etc. — ^In an indictment for an assault with intent 
to kill, it is sufficient to state the assault and battery with the 
usual precision and ayer the intent. The indictment requires no 
other facts than are necessary to establish an assault and battery. 
Thus, an indictment statiog that the prisoner, with force and 

^ Com. V. Tarbox, 1 Cosh., 66. 

* Com. o. Hozey, 16 Mass., 385; 2 Hale, 190; 1 Ld. Rftym., 1163; ind 
authorities dtod in 1 Whar. Cr. L.> § 413. 
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arms, to wit) with, etc, made m agsault upon G) with intent to 
commit murder upon bim, and did then and there cut, beat, strike» 
wound and ill treat the isaid O to his damage, etc., and againat 
the peacci etc, ia aulBicient.^ But the indiotm,ent fthould state the 
means used, that it was with a ** deadly weapon, or such other 
means or force as was likely to produce death," otherwise the 
defendant can only be convicted of assault and battery.' An 
indictment for an assault and battery committed upon an officer 
while executing an attachment is good although it does not con* 
tain ayerments of jurisdiction in the officer issuing the attach- 
ment, the suing out of the process, the delivery to the officer, 
etc. The allegation of the assault on the officer while in the 
execution of the duties of his office, is a mere matter of aggra- 
yation.' 

(b) Arson* — ^The describing a building as a " dwelling house '' 
is sufficient if it was usually occupied by lodgers at night, 
although it was not a dwelling house in the usual sense ef the 
term.^ The building should be described as the house of some 
one^ actually in possession. If it appears that the person in 
whom the property was laid wns not in the occupancy, although 
he was the general owner, the offence is not proved as laid.^ 

Where one works a farm on shares merely, and has possession 
of buildings thereon merely as a place of deposit for crops, etc., 
the possession continues in the owner, and in ^ indictment 
against such tenant for arson, in burning such buildings, they are 
properly described as the buildings of the owner.^ An indict* 
ment for arson in burning a building will sustain a conviction for 
burning the goods in the building, though the proof fails to 
show that the building itself was burned.^ An indictment for 
burning one's own house, with intent to defraud an insurance 
company, must allege that the house was insured. It is not 
enough merely to allege that the act was done with intent to 
defraud a specified insurance company.^ 

» Pe</. r. Pettit, 3 John., 611. 

* Peo. V, Dayis, 18 How., 184; 4 Park., 51 ; G'Leary p. Poo., Id., 187. 

* Peo. V, Cooper, 13 Wend., 379. 
« Peo. 9. Osoutt} 1 Park., 352. 

* Peo. o. Gates, 15 Wend., 159. 

* Peo. o. Smith, 3 How. Pr., 226. 

* Peo. V, DidioD, 17 How. Pr., 224. 

* PeOi V. Hender8oii> 1 Park., 500. 
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(o) Burglary. — In an indictment for this offence the techniical 
words " broke and mtered^^^ as well as the words ^^feloniously " 
and *' bwglariously,^' are necessary, and must be inserted.^ 

The technical averment at the common law was " feloniously 
and burglariously broke and entered the dwelling house in the 
night time;" and the felony intended to be committed, or actually 
perpetrated, must also be stated in technical termsy 

If there be a doubt as to whether the building broken and 
entered belongs to A, B or C, different counts should be insertedi 
alleging it to be the house of A, B and C, respectively; and if 
there should be a further doubt as to what specific felony was 
intended, it should also be laid separately in different counts.' 

Where a building is rented in separate apartments, and one of 
these apartments is broken into, it may properly be laid in the 
indictment as the dwelling house of the tenants 

In an indictment for burglary in the third degree, under the 
Bevised Statutes, it is not necessary to specify that the act was 
committed in the day time. The omission to state that it was in 
the night is as clear an intimation that the prosecution does not 
proceed for the higher offence as though it had been expressly 
said that it was done in the day time.^ 

Where property, stolen in one county and brought into another, 
shall have been taken by burglary or robbery, and an indictment 
under the Bevised Statutes is found against the offender in the 
latter county for such burglaiy or robbery, the indictment should 
set out the facts specially, so as to bring it within the statute.' 

A conviction for burglary in the first degree cannot be sustained 
upon an indjk^tment for burglary which does not charge the entiy 
to have been in one of the modes set forth in the statute defini- 
tion of that degree of the crime. The indictment is fatally 
defective unless it follows the statute in substance.^ 

Since the Bevised Statutes, it is unnecessary in an indictment 
for burglary in breaking, etc., with intent to commit a crime^ to 
specify what kind of a felony was intended.® 

« 

* 1 Hale, 550; 4 Co., 39, 40; 1 Hawk., oh. 38, S 38. 

* 1 Hale, 549. 

* 2 East P. 0., 515 ; MaH. Dig., 49. 

* Peo V. Bush., 3 Park., 552. * Butler «. Peo., 4 Den., 68. 

* Haskins o. Peo., 16 N. T. (2 Smith), 344. 

* Fellinger v. Peo., 15 Abb. Pr., 128. 
' * Mason v. Peo., 26 N. T., 200. 
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» 

(d) Bigamy, — ^The indiotment should state both marriages, 
and that the former consort was alive at the time of the second 
marriage.* And it is sufficient to aver the life of the first wife, 
without going on to allege that the marriage is stiU subsisting.' 

(e) Oon^racy. — ^In the case of an indictment for conspiracy! 
if it does not set forth the abject specifically, and show that it is 
a legal crime, it must state particularly the means intended to be 
used by the conspirators, and show that those means are criminaL' 
And where the object of the conspiracy, as charged in the indict- 
ment, is in itself a legal crime, e. g*^ the false imprisonment of a 
citizen, the indictment need not state the means intended to be 
used, nor the overt acts relied upon as evidence.^ 

It has been held that an indictment for a conspiracy to cheat 
(under the Bevised Statutes) must set out the means intended to 
be used by the conspirators to compass the alleged fraud. And 
if the averments in the indictment do not show that the accused 
intended to employ means which were in themselves criminal, 
eta, or if they do not show how the intended fraud was to have 
been accomplished, it is bad in substance.^ 

In an indictment for a conspiracy to obstruct the course of 
justice, where the conspiracy is to induce a witness, upon a com- 
plaint for felony before a grand jury, to suppress her evidence, 
an averment in the indictment that the conspirators did persuade 
and induce her to withdraw herself from the county, and to with- 
hold her attendance from the grand jury, sufficiently charges 
overt acts,^ 

An indictment charging the prisoner with conspiring with 
others unknown is not improper, though the prisoner's coadjutors 
were known 1o the grand jury. On the finding of the bill, it is 
not necessary to set out the names of the prisoner's associates*^ 

The words ** falsely and maliciously " in an indictment for con- 
spiracy, if they are indispensable, ought to be in connection, not 
with the allegation of the conspiracy, but in connection with the 
allegation of the act done by the conspirators. But where th^ 

* 1 East P. C, 469. 

* Murraj o. Reg., 14 Law. J. N. S., 357; 9 Jur., 596. 

* Lambert v. Peo., 9 Gow.> 578 ; Cromwell's Case, 8 City H. Reo.^ 34. 
« Peo. 0. Mather, 4 Wend., 229. 

* March v. Peo., 7 Barb., 391. 

* Peo. ©. Chase, 16 Barb., 495. 

' Peo. V. Mather, 4 Wend., 229. 
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falsity and malice of the act are suffidently shown by an aver- 
ment that the conspirators well knew, etc., the words '* falsely 
and malicionsly " are not essential, and their insertion in the 
wrong place does not vitiate.^ 

An indictment for conspiracy, which avers that the accused, 
with another person, conspired unlawfully and maliciously to 
procure a third person to be arrested for the offence of larceny, 
well knowing he was not guilty of said ofTence, follows the 
statute substantially, and contains all the needful averments to 
sustain a conviction.^ 

(/) Disorderly House. — ^An indictment for keeping a dis- 
orderly house is not vitiated by charging in the same count that 
it is kept as a bawdy house, a tippling house and a dancing 
house. Evidence of any one of these circumstances will sustain 
the count.^ As to what is a sufficient charge in an indictment for 
keeping a bawdy house, see Harwood t;. Peo., 26 N. Y., 190. 

{g) Disinterring Dead Body. — ^An indictment for feloniously 
disinterring the body of M* J. B. is not defective because it 
omits to allege that she was a *' human being." That fact will 
be assumed. Nor need such an indictment designate a particular 
grave^yard from which the disinterment was made. Beferring to 
it as a grave-yard in the town of B is sufficient^ 

(A) DueUing.-^Aa indictment for sending a challenge in the 
form of a letter to fight a duel, need not set out the words of 
the letter nor the substance thereof.^ 

(t) Umbezzlement. — ^An indictment for embezzlement under the 
Sevised Statutes must charge that the defendant received the 
money as clerk or servant of the owner. Such an indictment, 
charging that the defendant received the money as agent of S, 
was held bad, though it went on to allege that the money came 
to his possession ''as .such servant of S."' A single count in 
the indictment may charge the embezzlement of goods under 
and over twenty*five dollars in value.^ 

{j) JfVaud.-^Axi indictment for fraud must give the names of 

* Elkin o. Peo., 24 How., 272. 

* Elkin «. P«o., 28 N. Y., 177. 

* Peo. V. Carey, 4 Park., 238. 
« Peo. tu Grayes, 5 Park., 134. 

* Brown «. Oom., 2 Virg. Cas., 516. 

* Peo. V. Allen, 5 Den., 76. 

*' Coats V. Peo., 4 Park., 662. 
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the persons defrauded or aver that they are unknown to the 
grand jury.* 

{k) Forgery. — ^In considering the method of alleging the facts 
constituting this offence reference is made to the preceding sec- 
tion, entitled " Of Written Instruments." An indictment for 
forgery is good if it set forth the instrument or writing alleged 
to haye been forged, averring it to have been fidsely made with 
the intent to injure or defraud some person or body corporate, 
provided the instrument be such as on its face to show that the 
rights or property of such person or body may thereby be 
affected, for if the instrument charged as a forgery and set forth 
in the indictment appears on its face to have been available to 
the injury of any person, a general averment of the intent to 
defraud, omitting all extrinsic circumstances, is good.^ And in 
prosecution for forgery in the third degree, it is not necessary to 
allege in the words of the statute, that it was an instrument or 
writing being or purporting to be the act of another, by which a 
pecuniary demand or obligation is or purports to be created, etc, 
or by which rights or property are or purport to be transferred, 
etc., or in any manner affected. Nor is it necessary to aver that 
by such forgery any person is bound or in any way injured in his 
person or property. But it would' be as well in point of form 
in such a case to charge in the indictment that the accused forged 
a certain paper writing purporting to be an instrument in writing 
and the act of the party whose name is subscribed to it, by which 
a pecuniary demand is or purports to be created, and then to set 
forth the instrument or writing in hBO verbd? 
' In an indictment for forging a bill of exchange or bank bill, 
it is not necessary to insert letters or marks appearing in the 
margin of the bill. They make no part of the bill.* 

In forgery, where the forged instrument is lost or destroyed, or 
was last traced to the possession of the accused, an exact descrip- 
tion of it is not required in the indictment. The reason of the 
omission must be stated in the indictment, and then such an 
account of it given as shall apprise the prisoner of the particular 
offence charged.^ 

' Peo. «. Fish, 4 Park., 206. 

* Peo. f>. Stearns, 21 Wend., 409 ; approyed 23 Wend., 637. 

* Peo. «. Rynders 12 Wend., 425. 

« Peo. 0. Franklin, 3 John. Cas., 299. 

* Peo. o. Kingsley, 2 Cow., 522; Peo. v. Badglej, 16 Wend., 53; 3 Mass., 82. 
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On an indiotment for forging a check drawn in the name of a 
copartnership firm on a banking company, it is not necessary to 
set forth the names of all the persons who comprise the copart- 
nership. It is enough that any one person intended to have been 
defrauded is designated.^ 

A sealed letter directed on the outside only to a cashier, direct- 
ing the payment of money, was held properly described in an 
indictment for forgery, as a check addressed to the cashier.^ 

A count charging the prisoner with the forgery of two distinct 
instruments, e. ^., a mortgage and a receipt, requiring difierent 
degrees of punishment^ is bad.^ 

An indictment for forging a mortgage in the name of L, with 
intent to defraud S and M, was held insufficient under the lieyised 
Statutes, because it did not aver that there was any such land as 
the mortgage described, or that S had any title to it.^ 

An indictment under the Sevised Statutes for forgery is not 
vitiated by pursuing the forms under the old statute, in charging 
that the prisoner made, forged and counterfeited,, and caused or 
procured to be falsely made, forged and counterfeited,^ and will- 
fully ajssisted in the false making, etc, the latter charges being 
mere surplusage.' 

The intent to defraud is an essential ingredient to the offence, 
and must be charged ia the indictment, and it should be pointed 
at the particular person or persons against whom it is meditaited.^^ 
But it is sufficient to describe the party intended to be defrauded 
with reasonable certainty.^ Where the intent is to defraud a 
bank it is not necessary to aver in the indictment that the bank 
was a corporation duly incorporated.^ 

On the trial of an indictment for having in possession a coun<» 
terfeit bank note, with the intention of passing it, it is no defence 
that the bank note is not set forth in the indictment, and that no 
reason for omitting to set it forth is assigned in the indictment. 

• Peo. ©. Curling, 1 John., 320. See Harris v, Peo., 9 Burb., 664. 

• Peo. o. Guamer, 9 Wend., 272. 

• Peo. V. Wright, 9 Wend., 193. 

• Peo. V. Wright, 9 Wend., 193. This was, however, questioned in Peo. v. 
Stearns, 21 Wend., 409. 

• Peo. V. Rynders, 12 Wend , 425. 

• Ros. Cr. Ev., 400; 3 Chit. C. L., 1042; 2 East P. C, 988. 
» Noakes «. Peq., 25 K. Y., 380. 

• 21 Wend., 409.. 
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The omisfflon must be deemed a matter of form, and is cured by 
the prorisiona of the Bevised Statutes in relation to defects or 
imperfections in matter of form of indictments.^ 

In an indictment for forgery or counterfeiting, the omission to 
state, in setting forth the note, matter upon the face of the note, 
^hich would not be essential to the validity and binding force of 
such note, as against the ostensible maker, e. g., the countersign'* 
ing by public officers in the case of a bank note, is not a material 
yarimice ; and if the counterfeit note, which it is charged the 
prisoner had in his possession, is set forth in kcBc verba, it is 
imnecessary to allege, in addition, that the note purported to be 
the act of another.' So, also, when the forged instrument was a 
deed, purporting to be signed by the defendant and his wife, and 
the indictment alleged that the defendant falsely made, forged 
and counterfeited an instrument within the description of the 
statute, and the instrument alleged to be forged was set out in 
verbis ipeis, it was held to contain a sufficient description of the 
circumstances within the statute.^ 

A certified check on a bank is an instrument which, as an 
entirety, comes within the statute of forgery; and where evidence 
received without objection shows that any material part of it, e. g.^ 
the certificate, was forged, it is immaterial that the indictment 
does not specify that the forgery was of the certification, and not 
of the signature of the check itself. Such an indictment informs 
the accused of the entire instrument which he uttered, or of the 
precise shape in which he had uttered it, and alleged it to be a 
false instrument.^ 

An indictment for forgery of a certificate of acknowledgment 
to a deed,- but setting forth a certificate without venue, and not 
averring that the commissioner of deeds, whose name was forged^ 
had authority to take such an acknowledgment, is fatally defect- 
ive.* 

(Z) Fahe Pretences. — ^In this ofience the false pretences or 
tokens made use of must be set forth, and must be negatived by 
special averments.® But in sea, indictment for obtaining goods by 

^ Tomlinson v. Peo., 5 Parl^., 313, 
■ Wilson V. Peo., 5 Park., 178. 

* Holmes v. Peo.^ \5 Abb., 154. 

♦ Peo. tj. Clements, 26 N. Y., 193. 

• Vincent v, Peo., 15 Abb., 234. 

• 2 Mod., 310; 2 T. R., 581 ; 2 Stra., 1127; 1 Camp., .495. 
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false pretences, it is not necessary to negative in the indictment 
all the pretences used.^ But those which the pleader expects to 
prove must be negatived by express and specific averments suffi- 
cient to give the defendant notice of what he is to prepare to 
an8wer%* Such an indictment must show that the credit was 
given to the false pretence* An indictment which states that the 
proseontor, trusting to the prpnuses and assurances of the defend* 
ant, and being deceived by his false pretenceS) delivered his goods 
to him^ is bad.' In such an indictment it is not necessary to state 
the particular way in which the property was obtained^ whether 
by sale» bailment, or otherwise. An averment that it was deliv-^ 
ered to and obtained by the defendant is sufficiently explicit.^ 
The goods obtained should be described, but the indictment need 
not specify all the properly which the defendant obtained by 
false pretences.' And where the signature to a note has been 
obtained by false pretences, and the party defrauded has been 
obliged to pay the note, the indictment may charge the sum paid 
to have been obtained by false pretences, without setting forth 
the obtaining of the signature.^ The indictment need not state 
any particular value of the property* The cases where it is 
necessary to allege the value of the property in the indictment 
are where the offence, or its grade, may depend on the value.^ 

An indictment for obtaining the signature of a person to an 
instrument by means of a fidse writing must state the charge, 
with the drcmnstances, in such a manner as to show how the 
fiEdse writing operated to effect the fraud.^ 

An indictment for obtaining, by fSdse pretences, a signature to 
a conveyance af land must aver that the person whose signature 
was obtained had some interest in the land, or that the deed con^^ 
tained covenants rendering him liable to an action. And it must 

' Peo. o. Stone> Wend., 182; Skiff o, Peo., 2 Purk., 139. See 11 Wend., 
557; 14 Id., 547; 13 Id., Sll. 

* Peo. 0. Stone, 9 Wend., 182. 

' Peo. V, Dftlton, 2 Whee. Cr. Cas., 161 ; 1 Id., 448; 4 City H. Rec., 65; 5 
Id., 5. % 

« Skiff V. Peo., 2 Park., 189. 

* Conger's Case, 4 City H. Ree., 65 ; 1 Whee. Cr. Cas., 448 ; Peo. «. Parish, 
4 Den., 153 ; Russ. & Ry ., lOd. 

* Peo. ©. Herrick, 13 Wend., 87. 

* Peo. V. Stetson, 4 Barb., 151. 

* Peo. V. Gates, 13 Wend., 311. 
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describe the deed so fully that it may be identified by the record 
in case of a subsequent prosecution for the same offence.^ 

In an indictment for obtaining the signature to a written instru* 
ment through false pretences, it is enough if the instrument 
appears on its face to have been valid and capable of being used 
to the injury of the party.^ And it is not necessary to aver that 
the party waa danmified.^ Nor if the instrument is a mortgage 
is it necessary to describe the premises contained in it.^ Such an 
indictmeut must show that the instrument was not only signed 
and delivered) but a charge that the defendant obtained the 
signature is sufficient in this respect; ''obtaining" imports a 
delivery.^ The intent to cheat should be stated in every material 
part of the indictment,® and the owner of the property obtained 
should also be stated with accuracy^ 

An indictment alleged that the defendant obtained from A his 
indorsement, by means of false pretences, to a note, of which a 
copy was given, showing that the note was payable to A^ and 
indorsed by him. The indictment was held bad, for want of an 
averment that such indorsement was made for the accommodation 
of the prisoner.^ 

(m) Homtc%de.~Ihe provisions of the Revised Statutes rela- 
tive to murder do not make it necessary to change the common 
law form of the indictment. Where the statute creates an offence 
or alters the punishment of a common law offence to one of a 
higher degree, the indictment should be drawn with reference to 
the statute, but otherwise if it is only declarative of what was 
previously an offence at common law. And it was accordingly 
held that an indictment for murder, charging the offence to 
have been committed "with malice aforethought," but not 
employing the words " premeditated design," was sufficient.® 

An indictment for murder may properly charge the act to have 
been committed with a weapon to the jurors unknown, where 

* Dord c. Poo., 9 Barb., 671. 

' Fenton v. Peo., 4 Hill, 126; Peo. v. Crissie, 4 Ben., 525. 
' PeoTv. Crissie, 4 Den., 125. 

* Fenton v. Peo., 4 Hill, 126. See Shotwell's Case, 4 City 9. Rep.« 75. 

* Fenton o. Peo., 4 Hill, 126. 

* Rusa. & Ry., 317 ; 1 Stark. C. N. P., 390. 

. * 3 Chit. Cr. L., 999; Reg. v. Dart, 1 Car. k K., 239. 

* Peo. V. Chapman, 4 Park., 56. 
' • Peo. V. Enoch, 13 Wend., 159. 
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there is no evidence at the time of the finding to show what 
weapon was used.^ 

The technical words used in the indictment for this offence are 
to state as a conclusion from the facts previbusly averred *' that 
thie said A B, him the said C D, in manner and form aforesaid, 
feloniously did kill and mUrder/' a term of art which can in no 
case be dispensed with. And if these words; or the allegation 
that the offence was committed of the defendant's malice afore- 
thought, or from premeditated design, be omitted, or if the 
defendant be eiimply charged with killing and slaying the 
deceased, the offence will amount to no more than manslaughter.' 

An indictment for murder described the stab as made by a 
sword '* in and upon the body " of deceased, inflicting .upon his 
body *' one mortal wound of the breadth of one inch and of the 
depth of three inches," of which he instantly died. The term 
body in such a connection clearly means only that part of the 
human frame to which the head and limbs are attached; and after 
trial and verdict it was held sufficiently certain;^ 

The object of the indictment is to give the party accused 
reasonable notice of the crime with which he is charged, in order 
that he may prepare for his defence and be protected against a 
second trial for the same offence; neither of which objects are 
approached by requiring specifications which need not be proved, 
and it is well settled that an allegation that the wound was 
inflicted on one part of the body is sustained by evidence showing 
that it was on a different part, and even if, by the common law 
rule, greater particularity was required in the indictment, the 
imperfection would be one of form, which could not prejudice 
the accused, and therefore would not invalidate the indictment or 
the proceedings thereon*^ 

After a conviction of manslaughter under an indictment charg" 
ing a wounding on the 6th of February, and a death on the 14th 
of February, and that " on the day and year aforesaid " the 
prisoner did kill, etc., it was held that the prisoner could not 
take advantage of the uncertainty in the indictment as to time.^ 

» Colt 9. Peo., 1 Park., 6U. 

• Whar. Or. L., § 399 ; 1 Halo, 450-466 ; 4Bla.,307; East P.O., 845; Whar. 
on Horn., 260. 

* Sanchez v. Peo., 22 N. T., 147. 

* Id. 

• Reyilolds v. Peo., 17 Abb., 413. 
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(n) Larceny. — ^In larceny the technical ayerBmite are ^^did 
steal, take and carry away/' or, in the case of larceny of aniTnalHy 
** did steal, take and lead away." ^ 

The questions of description and value of the stolen articles 
have abready been spoken oL The general rule may be stated 
that the property must be stated in its quantity, number, quality, 
description and value, with certainty to a conunon extent.^ The 
ownership of the property must be expressly laid in the owner 
of the goods, whenever he is known; and if the owner be 
imknown, then such averment should be made*' The technical 
averment is ** of the goods, chattels and property " of the true 
owner, if he be known, or if he be not known, then '* of the 
goods, chattels and property of some person or persons to the 
jurors aforesaid unknown." Where there is any doubt as to 
the ownership of the property, it is usual to insert several counts 
in the indictment, severally charging the ownership of the prop- 
erty to be that of one or several persons, according tb the fiicts, 
to which LB added a general count, charging it to be the property 
of some person or persons to the jurors unknown. K the prop- 
erty is charged to be that of a person unknown, and the owner 
is known, such allegation is improper, and on the discovery of 
his name on the trial, the prisoner will be acquitted^ But it is 
the ignorance of the grand jury, and not of the petit jury, which 
authorizes the statement that the person is unknown., It does 
not sustain the objection that the evidence upon the trial discloses 
the name, unless it, at the same time, appears that the name was 
known to the grand jury.^ 

(o) Lotierie8. — ^An indictment for a violation of the act to sup- 
press gambling (Laws 1851, 943, ch. 504; amended, Laws 1855, 
823, ch. 214) was drawn in the precise language of the act, and 
charged that the defendant, on a specified day, at the city of New 
York, sold to an individual named a piece of paper ynth certain 
specified letters and figures upon it, and that such piece of paper 
was commonly known as and called a lottery policy, it was held 
suflScient.^ 

^ 1 Hale, 504; 2 Hale, 184; 2 Russ. on Cr., 167. 

• 3 Chit. Or. L., 946; 1 Id., 202-235. 

• 14 Mass., 217 ; 12 Pick., 173 ; 1 Hale, 512; 2 Leach, 578 ; 3 Chit. C.L., 947. 
« 3 Chit. Cr. L., 949 ; Roscoe's Cr. Ev., 518. 

* 3 Camp., 264; Ross. & R., 372. See Noakes v. Peo.« 25 N. Y., 380. 

* Peo. V. Borges, 6 Abb , 132. 
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An indictment for setting on foot a lottery, contrary to the 
Bevised Statutes, should contain some description of the lottery 
beyond a mere genial statement of the purpose for which it was 
made, unless it states that a more particular description is to the 
jnrors unknown.^ The indictment charged the defendant with 
publishing an account of an illegal lottery, and set forth a descrip- 
tion of the lottery sehone, which showed that the pmes con- 
4si8ted of sums of. money^ and it was held good, although it was 
not otherwise averred that the lottery was set on foot for the 
disposing of money.^ It is not necessary to allege in the indict- 
ment that the lottery was not expressly authorized by law.' 

(f) Jfuisance.'-^Aa indictment for nuisance in maintaining a 
dam upon a private stream must show in what way such a dam 
became a nuisance.^ 

An indictment for a nuisance in keeping gunpowder stored 
near dwelling houses must allege it to have been negligently 
kept.^ 

Though an indictment for selling unwholesome provisions must 
charge that the article was sold for consumption as food for man, 
the rule does not demand any precise form of wordsi It is 
enough if the language, used fairly and intelligibly, expresses 
that idea* Thus, where the indictment alleged that the defend- 
ant, knowingly, etc., sold beef " as good and wholesome beef and 
food)" and then charged that the beef was unwholesome and not 
fit to be eaten by man, it was held sufficient. It is no defect in 
said indictment that the persons are not named to whom the meat 
was sold, if it is alleged that they are to the jurors unknown.* 

An indictment for violating an order of a board of health 
(under Laws 1850, ch. 324, § 4), which does not aver that the 
order was published before the alleged violation, is fatally 
defective.^ 

On an indictment for a nuisance, judgment for abatement of it 
•cannot be sustained if there is no allegation in the indictment 
that the defendant continued the nuisance; for, upon an indict- 
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Peo. «. Taylor, 3 Den., 91. 
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ment merely for erecting and nudntaining, a personal judgment 
only can be inflicted.^ 

In an indictment against a railroad company for an unlawful 
and willful neglect to erect and maintain fences on the sides of the 
road, it is necessary to aver that it was the duty of the corpora- 
tion to erect and maintain such fences; and if it is not necessary 
that the indictment should contain a formal averment of duty or 
obligation to erect and maintain the fences, it should at least 
allege the obligation in the form of the statute by a recital of it, 
or some reference to it, in such a manner as^ to show the obliga- 
tion or duty of the defendant.' 

* (?) Official Misconduct. — ^An indictment under the statute 
against an attorney for buying a promissory note need not aver 
that it was bought with intent to prosecute it, nor that it has 
been prosecuted; nor need it set out the date of the note, amount, 
time when due, etc.^ 

An indictment against an attorney for extorting more than his 
legal fees must specify how much he received on his own account, 
and how much for the officers and members of the court^ 

An indictment against a justice of the peace for discharging an 
offender brought before him without requiring sufficient sureties 
for lus appearance to answer, etc., must charge the magistrate to 
have acted from a corrupt motive and with the intent to prevent 
the course of law and justice. It is not enough to charge the act 
to have been done fraudulently, corruptly and in violation of 
duty; the indictment must allege how and in what particular the 
ofience was conunitted.^ So, also, it must be directly and posi- 
tively charged that the offender was discharged without taking 
sufficient sureties or sureties in a sufficient sum for his appear- 
ance. It is not enough that it is alleged that the magistrate dis- 
charged the offender upon his finding sureties in a small and 
trifling sum, to wit, fifty dollars. The offence cannot be charged 
argumentatively or inferentially, and in an indictment for cor- 
ruptly discharging on insufficient bail a person accused of a cheat, 
the cheat need not be set forth in the same formal manner as 

* Mmison v, Peo., 5 Park., 16. 

• Peo. V, N. Y. Central Railroad, 5 Park., 196. 

• Peo. V. Walbridge, 6 Cow., 612. 

* Peo. V. Rust, 1 Cai., 131. 

» Peo. V. Coon, 16 Wend., 277. 
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Would be requisite in an indictment for it. It ia Plough if it be 
shown that he was charged with a criminal offence/and that the 
proceeding against him was not utterly void.^ 

An indictment against officers of a turnpike company for mis- 
demeanor (by statute) in neglecting to keep their road in repair, 
recited the substance of the statute and charged that the road 
was out of order, that the defendants had notice to repair and 
neglected to do so. Held, a sufficient ayerment that all the 
officers had neglected their duty.^ 

Where the having funds is a condition precedent to a statutory 
obligation imposed on an officer, e. ^., the obligation of commis- 
sioners of highways to repair bridges, an indictment against him 
for neglect of duty must aver the existence of such funds as a 
substantive fact.' 

(r) Perjury and StAamatian of Perjury. — ^In drawing an 
indictment for perjury the customary method is to state in the 
introductory part such circumstances as show that the oath was 
taken in a judicial proceeding, before a competent jurisdiction, 
and was material to the matter then before the court The oath 
is then to be set out and the perjury assigned upon it; that is, 
some one or more of the affirmative assertions in it are negatived, 
or the negative assertions contradicted by the opposite affirmative.^ 

It is essential that the technical words "willfully and cor- 
ruptly swore falsely" be used. The words were necessary at 
common law and are contained in our statute. The court by 
which the oath was administered should be correctly described.^ 
It should also be averred thali the defendant was regularly 
sworn and deposed, etc." It need not be expressly averred thi^ 
the matter alleged to have been sworn falsely was material. It 
is enough that the materiality appears on the face of the indict- 
ment.' 

In an indictment for perjury it is not necessary to set forth the 
facts giving jurisdiction to the court or officer before whom the 

■ 

* Peo. V. Coon, 15 Wend., 277. 

* Kane v. Peo., 8 Wend., 203. 
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* 2 Chit. Cr. L., 307. 
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154 OF TEM Tsn>ii 



^'t ^:' 



defendant wa8 sworn. It is enough to ayer in general terms that 
such court or officer had authority to administer the oath. Prior 
to 23 Geo. n., ch. 11, § 2, the provisions of which were adopted 
in this State by 1 Bev. L. of 1813, 171, ch. 74, ^ 2, this was 
necessary. Since those acts it is oaly necessaiy to state the sub- 
stance of the offence and the name of the court, with a simple 
averment of the court's authority to administer the oath, and 
averments of the fisdoity of defendant's assertions. Although the 
provisions of the revised laws were not incorporated into ibe 
Bevised Statutes, yet tiie onussion to istate the t/^stM constitating 
jurisdiction is an omission in matter of form and not of sub- 
stance within the provisions of the Bevised Statutes.^ 

In an indidment for perjury it is not necessary to set forth the 
language of the false oath with literal accuracy; it is enough if 
the substance and effeet are stated. So held, even where the 
oflEBUce consisted in making a false affidavit in writing.' And in 
an indictment for perjury by a voter at an election it is not neces- 
sary to set out the whole of the oath; such parts as are material 
are all it is requisite to state.' If the pleading, although needlessly, 
undertakes to set out the false oath absolutely, he must be holden 
to a strict performance; but an allegation that it was '* in substance 
and to the eS&ct following" does not import an exact copy.^ 

An indictment for perjury in making a false oath to a written 
complaint must aver that the complaint was in writing. Aver- 
ring that defendant did depose and swear is not enough, and it 
should set forth a copy or the substance.^ The indictment shoulji 
expressly contradict the mattor falsely sworn to by the defend- 
ant, and a general averment that the defendant fidsely swore, etc., 
upon the whole matter, is insufficient; but the indictment should 
negative, by particular words, that which is false. Thus, where 
an indictment for perjury committed- in the insolvent debtors 
court alleged that the defendant falsely, etc., swore '*tbat his 
schedule contained a full, true and perfect account of all debts 
owing to him, whereas, in truth, the schedule did not contain," 

* 2 R. S., 728, § 62; Peo. v. Phelps, 5 Wend., 9; approved Peo. v. Warner, 
Id., 271 ; disapproved, bat followed, Peo. v. Tredwaj, 3 Barb., 470. 

* Peo. V, Warner, 5 Wend., 27. See Tomlinson's Case, 4 City H. Rec., 125. 

* Campbell o. Peo., 8 Wend., 636. 

* Peo. V, Warner, 5 Wend., 271. 

* Peo. V. Robertson, 3 Whee. Cr. Cas., 180. 
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etc, witiioat specifying any of the debts omitted, it was held that 
the indictment was bad.^ 

By oar statute, where the oath has been taken, the words of 
the act, '* unlawfully .and corruptly," undoubtedly should be 
used; but it seems that the means need not be stated. The lan- 
guage of the statute is *' by any means whatsoeyei*;'' and at com- 
mon law the means used need not have been stated. It was 
enough to state, generally, ^* by sinister and unlawful label's and 
means." ' 

In attempts to induce perjury, under our statute, the indict- 
ment should either name the thing offered, with an averment that 
it was valuable, or else follow the language of the statute, '* valu- 
able consideration." 

An indictment for subornation of perjury should contain all 
the facts necessary to show that the fidse swearing of the witness 
suborned was le^ perjury, and should aver that the magistrate 
who administered the oath had auth<»ity to do so, etc.' 

(f ) Rape, — ^In an indictment for rape, the words did '* forcibly 
ravish" the w<»nan are necessaiy, and these words will not be 
sapplied by an averment that the defendant did " carnally know," 
etc. The words ** forcibly ravished" imply force and violence 
in the man and want of consent in the woman, and it is not there- 
fore necessary to aver that the rape was committed against the 
-will of the woman.^ 

It has been suggested that the charge of carnal knowledge is 
included in the word *^ ravished," but it is the safer practice to 
insert both the charges of ravishing and carnally knowing.' 
• {i) Hope an Children Within the Age of Ten Years. — ^Under 
this provision of the statute, the indictment should follow the 
language of the act, ohai^ng that the defendant unlawfully and 
carnally knew the female, she being under the age of ten years; 
the word *^ ravished," which implies violence, being omitted.* 

(if) Receiving Stol&^ and JEmbezded Ooods. — ^An indictment 
for receiving embezzled goods need not aver that the person 

• 1 By. & Moo., 210 ; 5 Wend., 10, 271. 

• 2 Leach, 796 ; 2 Ld. Rajm., 886. 

• Elkin V. Peo., 28 N. Y., 177. 

• GoQgleman v. Peo., 3 Park., 15 ; 1 Ross, on Or., 561 ; 1 Hale, 632 ; 12 Serg. 
& B., 69. 

• S Chit. Or. L., 812. 

• DaTis Just., 371. 
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by whom they were embezzled Was the clerk or servant of the 
owner. Such an averment would be necessary in an indict- 
ment for embezzling; but the same averments are not neces- 
sary in an indictment for receiving embezzled goods as are 
necessary in an indictment for embezzling. An allegation of 
feloniously embezzling and receiving, with a description of the 
property^ and the name of the owner aa well as of the person 
embezzling, is sufficient, and the means by which the embezzling 
was accomplished need not be stated.^ 

In an indictment for receiving stolen goods it is not sufficient 
to allege merely that the defendant received the* stolen property 
knowing it to be stolen. It must be averred that the property 
was received with a felonious and fraudulent intent.' ' It is not 
material that the thief should be named or described^ Nor is 
the name of the thief, if given, an essential matter of description.' 
The indictment need not set forth that the goods were received 
upon any consideration paid. If they are feloniously received, 
whether any consideration passed or not, it is within the statute.^ 

An indictment charging the defendant with having unlawfully, 
unjustly, and for the sake of wicked gain, feloniously received 
goods, knowing them to have been stolen, is good.^ la order to 
convict of having feloniously received goods which had been 
stolen from an incorporated company, it is necessary to allege in 
the indictment and to prove on the trial that the company alleged 
to have been injured by the offence of the defendant was an 
existing corporation.^ 

(t;) Bobbery.-^ At the common law the technical words 
** feloniously, violently and against the will," were essential; but 
it was said to be usual, though not essential, to allege a putting 
in fear.^ But where under our statute the putting in fear con- 
stitutes the means by which the offence is committed, this aver- 
ment should also be inserted in the indictment. 

(tr) Celling Liquar WithotU License* — ^A count for selling 

* Peo. V. Stan, 1 Park., 202. See 5 Den., 76. 

* Peo. V. Johnson, 1 Park., 564. 

* Peo. «. Caswell, 21 Wend., 86. 

* Hopkins v. Peo., 12 Wend., 76. 

* Ghatterton «. Peo., 15 Abb., 147. 

* Cohen «. Peo., 5 Park., 330. 

* 1 Hale, 534; Fost., 128 ; 3 Inst., 68 ; 2 Russ. on Cr., 87-90 ; 2 East P. C, 
783» 784; 7 Mass., 242. 
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Hquor without a license, which specifies a great variety of liquors 
sold, is not objectionable as embracing more than one offence. 
The different liquors are to be regarded as having been sold at 
one and the same time, and as constituting but one transaction, 
the description of various sorts of liquor being given with a 
view to avoid the difficulty of a possible misdescription of the 
article sold.^ 

An indictment for selling on '< June 1, 1836, and divers other 
days," etc., was held good as to the day specified, the uncertain 
time being rejected as surplusage.' In such an indictment it is 
not necessary to specify the persons to whom the sales were 
made.^ 

In an indictment for the unlawful sale of liquor without a 
license the defendant was alleged to have made the sale '^ without 
having obtained a license therefor, or without being in any way 
authorized to sell the same," it was held that the latter clause of 
the allegation being surplusage, the use of the disjunctive ''or" 
did not introduce any uncertainty, and therefore was not fatal.^ 

{x) Seduction. — ^An averment of mutual promises of marriage 
is not necessary in an indictment, under the statute, for this 
offence. It is sufficient to .aver, in the language of the act, that 
the prosecutrix was seduced under promise of marriage.^ 

(y) Second Offence. — ^In a prosecution for a second offence, in 
a case where an increased punishment is prescribed for a second 
offence, the indictment must set forth the first offence.^ 

In an indictment for petit larceny, charged as a second offence, 
an averment that at, etc., the prisoner " was convicted of petit 
larceny," is enough, without giving particulars.''' But such indict- 
ment must aver a pardon for the former offence, or other discharge. 
The statute requires not only a former conviction, but that the 
prisoner shall have been pardoned or discharged.^ But where 
the former conviction was before a court of limited jurisdiction, 
the indictment should be more specific. Thus, an indictment for 

Peo. V. Adams, 17 Wend., 475. See Hodgman v, Peo., 4 Den., 235. 
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a second ofPenoe of petit larceny, the first conviction being befote 
a court of special sessions, should show the facts necessary to 
give that court jurisdiction of the defendant's person. A general 
allegation that the court before which he was convicted, then and 
there had competent power and authority to try and convict him 
of the offence, is insufficient The former conviction having been 
before a court of limited jurisdiction, the facts giving jurisdic- 
tion must be alleged.^ And an indictment for a second offence 
was held defective because it did not show that the offence was 
committed within the county where the court was holden, or that 
the accused requested a trial before the justices, or that he 
refused to give bail, without which the special sessions in that 
case had no jurisdiction. In setting out the proceedings of a 
court of inferior or limited jurisdiction, the record should always 
state sufficient to show that such court had jurisdiction in the 
case.' But an objection to such an indictment, on the ground 
that, instead of setting out the facts giving jurisdiction upon the 
former conviction, it merely avers jurisdiction in general terms, 
is too late if made for the first time after conviction. The defect 
is one of form merely, and does not prejudice the defendant' 

» Peo. V, Powers, 6 N. Y. (2 Seld.), 50. 
• Peo* «. Cook, 2 Park., 12. See 4 Park., 226. 
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CHAPTER IV. 

OBUmrAL BYIDBNOB. 

The word evidence is a derivation from words signifying to 
Bee, to know, and by a natural transition is applied to denote the 
means by which any alleged matter of fact, the truth of which 
is submitted to investigation, is established or disproved.^ It is 
not intended within the compass of this work to do more than 
state the principal leading rules which are most likely to occur 
during the progress of a criminal trial, with some few suggest 
tions upon such questions as are -most frequently met with in 
criminal practice. The first point in every trial is to establish 
the facts of the case, for he who fails in his proof fails in every^* 
thing. Evidence and proof are often confounded, as implying 
the same idea. Proof is the effect of evidence; evidence is the 
means or medium of proof. They may be likened to cause and 
effect Evidence is the legal process by which proof is made« 
Proof is the legal credence which the law gives to any statement 
by witnesses or writings, and the law admits of no proof except 
what is made by its own principles* The proof must be held to 
be complete on the part of prosecutor when he produces the 
best evidence which the case will afford, and such as shall induce 
the jury to believe the commission of the fact until it is refuted 
by opposite evidence on the part of the defendant One story 
is good until another is told. When the evidence is believed, and 
it is sufficient to account for the fact, no other proof is necessary* 
Every substantial affirmative allegation in the indictment material 
to the constitution of the offence must be made good by the 
prosecution. The court and jury must be satisfied by proof 
founded upon legal evidence that the material allegations of the 
indictment or warrant are true, and that the prisoner is guilty of 
the commission of the criminal accusation whereof he stands 
charged. Too much caution cannot be exercised; too little 
scrutiny cannot be had. The human mind, in the exercise of its 

* WiUa on Cir. Ev., 2. 
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nidgment, is always liable to be deceived, whatever may be the 
character of the evidence on which the judgment is to be formed, 
and as was remarked by a learned judge:^ "Whenever any one 
talks of disregarding any kind of evidence because it is possible 
that it may lead us into error, he casts to the wind the inunortal 
mind which the Creator has given to us for the very purpose of 
reasoning and drawing just conclusions.'^ Truth is said to be 
either abstract and necessary or probable and contingent' And 
each of these kinds of truth is discoverable by appropriate but 
necessarily different kinds of evidence. Evidence is therefore 
of two kinds: direct or positive evidence, and circumstantial or 
presumptive evidence. The latter kind of evidence is more 
frequently met with in criminal prosecutions than in civil actions. 
Men conscious of criminal purposes and about the execution of 
criminal acts seek the security of secrecy and darkness.. The 
necessity, therefore, of resortir^ to circumstantial evidence, if it 
be a safe and reliable proceeding, is obvious and absolute, and it 
is necessary in such cases to use all other modes of evidence 
besides that of direct testimony, providing such evidence may 
be relied on as leading to safe and satisfactory conclusions, and 
the laws of nature and the relations of things to each other are 
so linked and combined together that a medium of proof is often 
furnished leading to inferences and conclusions as strong as those 
arising from direct testimony.' 

A great deal of the confusion which has arisen in regard to 
the proper weight which should be attached to the testimony of 
a witness whose veracity is undoubted, has arisen from want of a 
proper discrimination between the witness' knowledge of the 
fact as testified to by him and his belief as to its having trans- 
pired. A witness may be said to know only that which he has 
derived through the medium of his senses; all else is the subject 
of his belief. What he sees with his eyes, hears with his ears, 
or tastes, touches, or smells, through the proper orgions, he knows; 
and whatever is not conveyed to him through his senses is mere 
belief. This distinction between " knowledge " and "belief" is but 
little understood by witnesses, when they are once themselves 
satisfied of the truth of their statement, although there may not 

* Peo. V. Bodine, 4 N. Y. Leg. Obs., 90. 
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be the least ground for its assertion and not a particle of legal 
evidence* to support it, though the conclusion may have been 
arrived at by the most fallacious process of reasoning, and 
although the preitoises from which the conclusion may have been 
illogically drawn are false and absurd, they will insist with the 
greatest pertinacity that they know it to be true. Who has seen 
the female witness that any amount of reasoning could induce 
her to vary from the positive assertion that she knew only what she 
believed; and how often have we seen her male counterpart who, 
with equal stubbornness) Would insist that he knew only what he 
believed^ because^ to use his own explanation, '^ it stands to reason." 
Thus, a witness may testify positively that he knows there is such 
a city as London^ thoilgh he may have been bom and resided his 
whole life in the city of Now York, without having ever stepped 
over its boundaHes; and all the argument that can be used will 
not induce him to vary from the statement he has made of his 
positive knowledge of the existence of such a city as London. 
Yet he has no knowledge of the truth of the statement he has 
madei He has tiever been in London, nor has he ever seen it, or 
derived any knowledge whatisver of its existence through the 
medium of his senses. All that he is able to testify to is his 
simple belief of its existence, which belief is derived from a variety 
of circumstances of which he has a knowledge^ that is, informa- 
tion derived through his senses. Thus, he may have s^en many 
books, papers and letters, and read in them accounts of the city 
of London. He may haVe seen charts and maps upon which it 
was laid down and repl^sented^ and he may have seen and con- 
versed with credible persons, who may have told him that they 
had seen London^ and have giVen him an account of it| and his 
grounds of belief derived from all these different sources may be 
as satisfactory to hiin as if he had actually been to London and 
seen it himself, and thils have derived actual knowledge of its 
existence through the Inedium of his senses. Too much caution 
cannot be exercised in guarding against the evils attendant upon 
the confounding of *' knowledge" and ** belief" by the witness. 
It is too ofteh the case that inaccuracies, and even falsehoods, 
from being allowed to pass without examination, and from being 
often repeated) soon become notorious to every one. Their truth 
is not doubted) and the witness who has but a mere belief upon 

C. R VoIm n— II* 



162 CRIMINAL EVIDENCS. 

the subject (founded upon conunon romor, or the hearsay state- 
ments of other persons, who have no means of knowledge what- 
ever themselves, and who, in then* turn, have based their opinions 
upon the statements of other persons either unknown or forgot- 
ten) has become thoroughly imbued with the belief that they are 
true, and, however conscientious he may be, he is ready, by reason 
of an imperfect understanding of the difference between '* knowl- 
edge '' and ** belief," to testify that he hunos the matters he has 
related. 

Therefore the first point in the examination of a witness is to 
ascertain whether the statements to which he has testified are 
facts within his own knowledge, that is, information which he has 
derived through the medium of his own senses, or whether they 
are mere beliefs which he entertains, founded upon the exercise 
of his reasoning powers, and based upon the ocourrenoe of other 
facts and circumstances. 

If they consist of the first, that is, of his own individual knowl- 
edge in relation to the matter, which in law is termed direct 
evidence (as where, in a case of homicide, the witness should 
testify that he saw the prisoner at the bar strike the deceased; 
saw the weapon in the hand of the accused, and its entry into the 
person of the deceased, and was present and witnessed his death), 
the jury may still resort to circumstantial evidence to test the 
credibility of the witness who has testified to the direct evidence. 
Thus, an inquiry may be had to ascertain the means of his knowl- 
edge; was his vision impaired so that he could not see distinctly; 
was the transaction at a diBtance from the witness; were there 
intervening objects likely to interfere with or obscure the vision; 
what is the general capacity of the witness; was he able to see 
and fully understand the transaction; was he careless or atten- 
tive; or was he laboring under undue excitement at the time, so as 
not to be able to remember distinctly what he saw. 

Again, after the jury have satisfied themselves that the state- 
ments of the witness are founded upon his knowledge and not 
his belief, and that his means of knowledge were sufficient and 
his organs of sense through which that knowledge was derived 
were perfect and in proper condition, and the witness in a suita- 
ble place and proper condition of mind to know what he has 
testified to, they may still further resort to the surrounding 
facts and circumstances to ascertain whether his statements are 
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genuine. Has he told what he considers the truth, or has he 
willfully either misrepresented the transaction which he saw, or 
is his statement a fabrication of what actually happened and 
which he did not see, or has som^ wicked motive led him to 
fabricate that which he did not see and which did not happen, 
and, as was remarked in the Peo. v. Bodine, 4 N. Y. Leg. Obs., 98 : ^ 
'* We thus appeal to circumstantial evidence to test the degree of 
credit to which that which is direct may be entitled, and it is 
universally true, in court and out of it, that we never take posi- 
tive evidence as to any fact without looking for circumstances 
either to support or contradict it." 

If, however, the statements made by the witness should upon 
his examination be seen not to consist of his knowledge in the 
matter, that is, derived through the medium of his senses, but to 
consist simply in his belief, we are to inquire into that belief and 
see of what it consists and the grounds of its foundation. Hence, 
we have the general rule that the opinion of the witness is not 
evidence; he must speak as to facts. If, in our examination, it 
appears that the belief of the witness is founded upon the simple 
narrations of other persons, it is to be excluded; hence, again, 
hearsay evidence of a fact is not admissible, and it is a general 
principle in the law of evidence that if a fact is to be substan-* 
tiated against a person, he who is to be affected by the evidence 
is entitled to an opportunity of interrogating the witness as to 
his means of knowledge and concermng all the particulars of the 
fact. But if the statement of the witness should appear to be 
his belief, based upon conclusions or opinions formed by his 
reasoning upon collateral facts and circumstances, the court and » 
jury are to ascertain what those facts and circumstances were; 
and if the same are admissible upon the trial as legal evidence, 
they are to, arrive at their own determination and conclusion, 
instead of taking that of the witness. Those facts and circum- 
stances which are not direct or positive in their nature are 
generally designated by the name of presumptive or circumstan- 
tial evidence, or as Sir William Russell has remarked, citing 
Chief Baron Gilbert:^ *' When a fact itself cannot be proved, 
that which comes nearest to the proof of the fact is the proof of 
the circumstances that necessarily or usually attend such facts, 
and are called presumptions, not proofs, for they stand instead 

> 2 Rtiss. on Cr. 726; 1 Qilbert's Et., 142. 
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of the proofs till the contrary be proved In criminal cases, 
from the secret manner in which goilty actions are generally 
perpetrated, it is seldom possible to give direct eyidence of the 
commission of the oflEence charged, i. e., to produce a witness 
who saw the act committed, and therefore reconrse mnst be had 
to presumptive (or as it is often called circumstantial) evidence; 
i. e., the direct evidence of circumstances from which the com- 
mission of the act may be presumed by the jury." 

Circumstantial evidence has sometimes been divided into certain 
circumstantial evidence and presumptive circumstantial evidence. 
Certain circumstantial evidence is said to be when a conclusion 
necessarily follows from the facts. A familiar case cited in the 
books is where a will is produced by a party bequeathing to him 
certain lands that had belonged to one of his ancestors. Wit- 
nesses are brought forward who swear positively and directly to 
the fact that the will was executed by the party whose signature 
it bore, and executed at a certain time; that they were present 
when the ancestor signed it and affixed his seal, and that they 
signed their names at the time. The chain of direct evidence is 
complete. One of the witnesses swears that when the ancestor 
executed the will he put a sixpence in the wax of which the seal 
' was composed, for the very purpose of having it identified. The 
seal is broken in court, and there indeed is the sixpence, but the 
coin is of the reign of George the Third, while the will is dated 
in the time of George the Second. Now, it may be ui^d that 
the circumstances stated above were those constituting a case of 
certain circumstantial evidence, betraying the whole fraud and 
. forgery in the case. But why can it be said to be certain? Is 
it more than a violent or necessary presumption, under the known 
circumstances of the case, of such fraud and forgery? Who can 
tell, as the case stands, but what, in reality, the testator never 
enclosed a sixpence in the wax of the seal at all, and that the 
will was a genuine instrument, but that some relative of the 
testator, who was not named in the will, and who, if the will 
was invalidated, would receive a portion of the property, had 
himself secretly caused a coin of a later date than the date of 
the will to be inserted in the waxen seal, and then bribed one of 
the witnesses, who really saw the testator sign the will, to swear 
falsely in regard to the placing of the coin in the seal, for the 
very purpose of drawing attention to the discrepancy in the dates, 
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that the result of such discovery might impeach the validity of 
a genuine will, and thus inure to his benefit? Another case fre- 
quently quoted as illustrating the doctrine of certain circum- 
stantial evidence, and perhaps a strong one as can be selected, is 
that where the question arose whether the death was the result 
of suicide or of murder. The difficulty was to ascertain whether 
any person was present at the time death was inflicted. There 
was found upon the left arm of the deceased the mark of a bloody 
left hand. It certainly could not have been that of the deceased; 
there was a certainty about thai The fact w'as thus by cirgum- 
stances established that somebody besides the deceased had made 
this mark; that was a certain conclusion flowing from these cir- 
cumstances; but the conclusion was by no means certain that any 
person was present at the time of the death and participating in 
it, for some one might have stepped in while the suicide was in 
his last moments, or might have been present, even, when the 
act was perpetrated, and made the mark in an attempt to prevent 
the deed. 

The certainty of a conclusion as arrived at in a juror's mind is 
based, in many instances, upon the frequency with which he has 
observed the same or a similar cause produce a given eflect. Too 
much care cannot be exercised in the investigation of such cases: 
The number of times which a given cause must be required to 
produce a given effect, in order to warrant a man in arriving at 
the definite conclusion that a similar cause will, with absolute 
certainty, again produce a like effect, will depiend upon the 
individual's observation and the degree and intensity of proof 
required by him. 

The result of human experience in witnessing the relation of 
cause and efi'ect in numerous instances has been so well ascer- 
tained and determined that it would be unwise to question the 
propriety of the customary practice in courts of justice in this 
respect; for if this rule should be departed from, there is none 
left to guide us; and the best we can do is to use great strictness 
and caution by the observance of logical rules, and not haste to 
imperfect conclusions. The result of the operations of the calcm- 
lating machine constructed by Mr. Babbage presents matter on 
the subject of inductive reasoning, illustrating the . necessity of 
using great caution in such instances. In the language of the 
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inventor,^ '^let the reader imagine such an engine has been 
adjusted; that he sits down before it, and observes a wheel which 
revDlves through a small angle round its axis, at short intervals, 
presenting to his eye successively a series of numbers engraved 
on its divided circumference. Let the ligures thus seen be the 
series I, 2, 3, 4, 5, etc., Of natural numbers, each of which suc- 
ceeds its antecedent by imity. Now, reader, let me ask you how 
long you will have counted before you are finally convinced that 
the engine has been so adjusted that it will continue, while its 
motion is maintained, to produce the same series of natural num- 
bers? Some minds are so constituted that, after passing the first 
five hundred times, they will be satisfied that they are acquainted 
with the law. After seeing five hundred terms, few will doubt; 
and after the fifty thousandth term, the propensity to believe 
that the succeeding term will be fifty thousand and one will be 
almost irresistible. That term mil be fifty thousand and one, 
and the same regular suc^^ession will continue; the five million 
and the fifty millionth term will still appear in their expected 
order, and the unbroken chain of natural numbers will pass 
before your eyes, from one up to one hundred million. Truer to 
this vast inductipn which has been made, the next succeeding 
term will be one hundred million and one, but the next number 
presented by the rim of the wheel, instead of being one hundred 
million and two, is one hundred million ttoo thousand and two, 
and the law which seemed to govern the series fails at the one 
hundredth million and second term. This term is larger than we 
expected by ten thousand, and the next term is larger than we 
anticipated by thirty thousand. If we now continue to observe 
the numbers presented by the wheel, we shall find that they fol- 
low a law relating to triangular numbers; but after watching 
them for two thousand, seven hundred and sixty-one terms, we 
find that this law fails in the case of the^two thousand, seven 
hundred and sixty-second term." 

It may, however, be said to be more humane to call all cir^ 
cumstantial evidence presumptive, and a precise and intelligible 
classification of presumptions may be made into those which are 
violent or strong, those which are probable and those which are 
slight. Mr. Wills defines a presumption to be a probable con- 
sequence drawn from facts (either certain or proved by direct 

' Ninth Bridgewater Treatise, Babbage. 
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testimony) as to the truth of a fact alleged, but^of which there 
is no direct proof.^ It follows, therefore, that a presumption of 
any fact is an inference of that fact from others that are known. ^ 
The word presomption, therefore, inherently imports a conclusion 
of the judgment, and it is applied to denote such facts or moral 
phenomena as from experience we know to be invariably or com- 
monly oonneoted with some other related fact.^ Chancellor 
Walworth, in this state, has classified presumptions in this 
respect into these three classes:^ 1st. Violent presumptions, i. e., 
where the facts and circumstances proved would necessarily 
attend the fact presented. As if your horse had been shot in the 
stable by a musket ball, and it was proved that a man was seen 
immediately before to load his gun and go into the stable, that 
the report of a musket was heard in the stable, and that the man 
immediately came out with his gun unloaded and fled. These 
circumstances would raise a violent presumption that the man 
shot the horse, because the loading of the gun, the report in the 
stable, and the gun being unloaded when he came out, are all 
facts which must necessarily attend the fact presumed, to wit, 
that he shot the horse. And upon such testimony unexplained 
it would be the duty of a jury to give a verdict against him, 
equally as it would be if the shooting of the horse was posi. 
tively sworn to by the same witness. For in either case, if the 
witness was to be credited, there could be no reasonable doubt 
of the guilt of the accused, although there was a possibility of 
his innocence. 2(2. Probable presumptions, i\ e., where the facts 
and circumstances proved usually attend the fact presumed. As 
if your horse is stolen and shortly thereafter he is found in the 
possession of the accused, who refuses to give any explanation 
as to the manner in which the horse came into his possession. 
These circtunstances raise a probable presumption that the 
accused committed the theft. It is every day's practice to con- 
vict on such circumstantial evidence if the transaction is unex- 
plained. 3(2. Light or rash prestanptions, i. e., where the facts 
and circumstances proved might probably attend the fact pre^ 
sumed. As if a man gave medicine to his wife and she died 

» WiUs' Cir. Ev., 17. 
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shortly afterwards, it would be a light presumption of the fact 
that he had given her poison instead of medicine, and could not 
legally authorize his conviction for murder. But there are 
many circumstances which, taken separately, would only amount 
to light or rash presumptions, and as such entitled to no weighty 
which, if they were well proved and connected together in one 
case, might amount to probable or even violent presumption of 
guilt. As if a wife die very suddenly, with the usual symptoms 
of having been poisoned; it is proved that she and her husband 
were on ill terms; that he had threatened her life; that he gave 
her liquor to dnnk shortly before those symptoms appeared; 
that he was seen to put something into the bottle of liquor; that 
he purchased arsenic the day before; that the bottle being 
inquired for he immediately threw away the liquor remaining 
therein; that he gave no satisfactory account of what had been 
done with the arsenic; that he excused her'to be buried unusually 
soon after her death, and that the contents of her stomach, on 
being analyzed, were found to contain ai^enic. Each of these 
circumstances taken by itself, and perhaps two or three of them 
together, would be nothing more than rash or light presumptions 
of the guilt of the husband. But if all the circiunstauces enume- 
rated were satisfactorily proven by credible witnesses, and were 
left imexplained by the accused, they might, when taken together, 
carry irresistible conviction to the minds of the jury that he had 
killed his wife by poison. This is what is called a chain of cir- 
cumstances, and in proportion to the number, to the strength and 
to the close connection of the links of which that chain is com- 
posed, must be its power to draw the minds of the jury to the 
conclusion of fact which it is intended to establish. 

Presumptions are also divided into natural presumptions and 
legal presumptions. All presumptions connected with human 
cpnduct are inferences founded upon the observation of man's 
nature as a sentient being and a moral agent; and they are neces- 
sarily infinite in variety and number, differing according to the 
diversities of individual character and to the innumerable and 
ever changing situations and emergencies in whjich men are 
placed; hence the importance of a knowledge of the instincts, 
affections, desires* and moral capabilities of our nature to the 
^o^rect deduction of such presumptions as are founded upon 
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them, and which are therefore called natural presumptionB.^ 
Legal presumptions are founded upon natural presumptions, 
being such natural presumptions as are connected with human 
actions, so far as they are authoritatively constituted by the 
legislator or deduced by the magistrate.' Such as the presump- 
tion of innocence until the contrary be proved; the presumption 
of the incapacity of certain infants to commit crimes, and the 
the like, as well as those acts which are by statute made legal 
presumptions of guilt, and the burden of proving matters of 
defence, are expressly cast upon the party charged with the 
crime. 

As to what is meant by a natural presumption as distinguished 
from a legal presiunption, let us take the case of Polly Bodine. 
One question which arose was whether the front door was fastened 
at the time of the fire. The judge, in his charge to the jury, 
said: **You can judge only from the circumstances. The bar 
had not been up. If it had been, it would have been charred or 
marked by the fire, yet it was not. The end only of the bolt of 
the lock was discolored by the action of the fire, and not the 
other parts, which would have been marked if it had been thrown 
forward by the key. So, on the sliding bolt, the parts which 
would have been exposed to the action of the fire when the door 
was not bolted were discolored, wliile the other parts, which 
would have been thus exposed if the door had been bolted, were 
not. Now, here you have the direct evidence that certain parts 
of the fastenings were discolored, and you have the certain con- 
clusion drawn from the circumstances that the other parts had 
not been exposed to the fire, and from those circumsiances you 
are called upon still further to conclude, or to presume, that the 
door was .not fastened — a point on which you cannot be certain, 
but on which you may draw safe and satisfactory conclusions." 

In the same case one of the witnesses felt the outside of the 
stove in the room where the fire was discovered, and found it 
warm; he had the good sense to open the door and feel the ashes 
inside; he found them cold. This is direct evidence that the 
ashes were cold. From that the inference follows that there was 
then no fire in the stove. This the learned judge stated to be 
certain circumstantial evidence. There is, however, another step 

* WiUs, 18 ; 3 Mascardus de Pro Conda. 
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to be taken, and the jury were called upon to infer or presame 
that the fire in the house wbs not communicated from the stove. 
This IB pwMWu nptive circumstantial evidence; yet it is not certain, 
and cannot be, because the jury could not know that the fire had 
not been removed from the stove and cold ashes put into it for 
the purpose of producing the very conclusion which the jury 
were uivited to arrive at.^ 

A great deal has been written and said in regard to the rela- 
tive strength and bearing of direct and 'circumstantial evidence, 
and it has been said that they ought not to be placed in contrast, 
since they are not mutually opposed, for, as it is remarked, 
evidence of a circumstantial and secondary nature can never be 
justifiably resorted to except where evidence of a direct and 
therefore of a superior nature is unattainable.^ And although it 
may be true that either party is bound to produce the best proof 
which he can produce, yet the prisoner's mouth beiug closed, and 
he thus precluded from introducing direct evidence by his own 
testimony, in many cases the only evidence he can adduce is in 
its nature presumptive; and cases have arisen where the best 
balanced minds have inclined to consider strong circumstantial 
evidence, especially where many circumstances happen over which 
the prisoner could have no control, forming the connecting links 
in a transaction, as more satisfactory than the direct evidence of 
witnesses to the contrary. And it is at this point that the diffi- 
culty has arisen. Legal writers say that direct evidence in its 
nature is superior to circumstantial, which is but secondary. 
Jurors will sometimes refuse to convict upon circumstantial 
evidence at all; and again, throwing aside the opinions of the 
legal writers, will consider it as of the most satisfactory nature 
to them. Each of these modes has its advantages and disad- 
vantages; it is not easy to compare their relative value. The 
advantage of direct evidence is, that you have the direct testi- 
mony of a witness to the fact to be proved, and who, applying 
the tests previously laid down in cases where the witness testifies 
to his knowledge, of having due capacity, being attentive, able 
to see, understand and explain what he saw and understood 
(if he speaks the truth), saw it done, and the only question is 
whether be is entitled to belief. The disadvantage is that the 

» 4 N. Y. Leg. Obs., 92. 
• WiUs, 30. 
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witness may be fedse and corrupt, and the case may not afford the 
means of detecting his falsehood. 

In the Webster case it was said that in a case of circumstantial 
evidence, where no witness can' testify directly to the fact to be 
proved, you arrive at it by a series . of other facts, which by 
experience we have found so associated with the fact in question 
as in the relation of cause and effect, that they lead to a satisfac- 
tory and certain conclusion. As where footprints are discovered 
after a recent snow, it is certain that some animated being has 
passed over the snow since it fell, and from the form and number 
of the footprints it can be determined wi^ equal certainty 
whether it was a man, a bird or a quadruped. Circumstantial 
evidence, therefore, is founded on experience and observed facts 
and co-incidences establishing a connection between the known 
and proved facts and the facts sought to be proved. The 
advantages are, that as the evidence commonly comes from 
several witnesses and different sources, a chain of circumstances 
is less likely to be falsely prepared and arranged, and falsehood 
and perjury are more likely to be detected and fail of their pur- 
pose. The disadvantages are, that a jury has not only to weigh 
the evidence of facts, but to draw just conclusions from them, in 
doing which thoy may be led by prejudice or partiality, or by 
want of due deliberation and sobriety of judgment, to make 
hasty and false deductions — a source of error not existing in the 
consideration of direct or positive evidence.^ 

In the same case it was observed that strong circumstantial 
evidence in cases of crime committed for the most part in secret, 
is the most satisfactory of any from whence to draw the conclu- 
sions of guilt, for men may be seduced to perjury by many base 
motives to which the secret nature of the offence may sometimes 
afford a temptation, but it can scarcely happen that many cm^um- 
stanoes, especially if they be such over which the accused could 
have no control, forming together the links of a transaction, 
should all imfortunately concur to fix the presumption of guilt 
on an individual, and yet such a conclusion be erroneous. 

Chancellor Walworth once said:^ '*In most cases of convic- 
tion upon presumptive proof or circumstantial evidence there are 
many different witnesses swearing to several distinct circum- 



> Bemis' Webster's Case, 462. 
* Peo. V. Tidetto, supra. 
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stances, all tending to the same resiult, each of which circam- 
stances is a necessary link in the chain of evidence required to 
produce a conviction of the accused, and there is, therefore, the 
less danger of perjury in such cases, in consequence of the num- 
ber of perjured witnesses which it would be necessary for the 
prosecution to produce to ef^t an unjust conviction. For, if one 
perjured witness should swear to a fact forming only one link in 
a chain of circumstances, the rest of the witnesses being honest, 
he will be in danger of detection from the discrepancy between 
his testimony and theirs, when he might have sworn positively 
but falsely to the .commission of the crime by the accused with- 
out the possibility of being contradicted. For this reason, 
although from the imperfection and uncertaiaty which must ever 
exist in all human tribunals, I have no doubt that there have been 
cases in which innocent persons have been convicted on presump- 
tive proofs, yet from my knowledge of criminal jurisprudence, 
both from reading and from observation, I have no hesitation in 
expressing the opinion, that where there has been one unjust con- 
viction upon circumstantial evidence alone, there has been three 
innocent persons condenmed upon the positive testimony of 
perjured witnesses. 

WniA, citing Bubnett and Padbt, says : <* It has been said that 
circumstances are inflexible proofs; that witnesses may be mistaken 
or corrupted, but things can be neither. ' Circumstances,' 4sayB 
Paley, ' cannot lie.' It is astonishing that sophisms like these 
should have passed current without animadversion. The ' cir- 
cumstances ' are assumed to be, in every case, established beyond 
the possibility of mistake, and it is implied that a circumstance 
established to be true possesses some pysterious force peculiar to 
facts of a certain class. Now, a circumstance is nothing more or 
less than a minor fact; and it may be admitted of all facts that 
they cannot lie, for a fact cannot, at the same time, exist and not 
exist. So that, in truth, the doctrine is merely the expression of 
a truism that a fact is a fact. It may also be admitted that ' cir- 
cumstances are inflexible proofs,' but assuredly of nothing more 
than their own existence. So that this assertion is only a repe- 
tition of the same truism in diflerent terms. It seems, also, to 
have been overlooked that circumstances and facts of every kind 
must be proved by human testimony; that, although ' circum- 
stances cannot lie,' the narrators of them may;^ and that, like 
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witneMes of all other facts, they may be biased or mistaken. So 
far their circnmstantial evidence possesses no advantage over 
direct evidence." ^ And if the circumstances cannot lie, but the 
witnesses can, from whom are the circumstances obtained but from 
the witnesses? And here the juror is liable to two deceptions; 
first, in the narration of the witness, and, second, in his applica- 
tion of those circumstances. Where the fact is positively sworn 
to as seen by the witness, the conclusion or inference to be drawn 
from it is generally obvious; but where the inference is to be 
drawn from a long train of circumstances, it is a matter of judg- 
ment and an exercise of the understanding; imd as all men do 
not understand alike, very opposite conclusions are sometimes 
drawn from the same shades of probability. As we only know 
facta through the medium of witnesses, the truth of the fact 
depends upon the truth of the witness, so that, although he 
furnishes us with a thousand facts, it is of no consequence if he 
himself is unsound. 

The statesman Bubke advanced in unqualified terms the propo- 
sition that, ''when circumstantial proof is in its greatest perfec- 
tion, that is, when it is most abundant in circumstances, it is much 
superior to positive proof."' FaleYj with more caution, says 
•'that a concurrence of well authenticated circumstances com- 
poses a stronger ground of assurance than positive testimony, 
unconfirmed by circumstances, usually affords." ' In the case of 
Mary Blandy, the judge told the jury that '' where a violent pre- 
sumption necessarily arises from circumstances, they are more 
convincing and satisfactory than any other kind of evidence, 
because facts cannot lie." ^ Mr. Justice Bulleb, in his charge to 
the jury in Captain Donnellan's case, declared *'that a presump- 
tion which necessarily arises from circumstances is very often 
more convincing and more satisfactory than any other kind of 
evidence, because it is not within the reach and compass of human 
abilities to invent a train of circumstances which shall be so con- 
nected together as to amount to a proof of guilt without affording 
opportunities of contradicting a great deal, if not all, of these cir» 
cumstances." ^ 

* Wills' Cir. St., 27 ; Burnett on C. L. of ScotUnd, 523 ; Paley M. & P. 

Philofl.» Bo. 6, ch. 9. ' 2 Burke's WoVks, 624. 

* Prin. of M. k P. Plulos., bk. 6, ch. 9. * SUte Trials, vol. 18, p. 1187 

* Gumej's Report, trial of John Donnellan for murder of Sir T. Broug;hton, Bart. 
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Mr. Wnxs, in oommentiiig upon the ibove anfliorities, says it 
is obyicniB that the doctrine laid down in these several passages 
is propounded in language which not only does not aocorately 
state the qoestion^ but implies a fallacy, and that extreme cases, 
the strongest ones of circumstantial, and the weakest of positive 
evidence have heen selected, for the illustration and support of a 
general position. '' A presumption which neceuarily arises from 
dicnmstances'' cannot admit of dispute and requires no corrobo- 
ration, but then it cannot in fidmeas be contrasted with and 
opposed to ]>ositiye testimony unless of a nature equally cogent 
and infidlible. If eyidenoe be so strong as necesaarily to pro- 
duce certainty and conviction, it matters not by what kind of 
evidence the effect is produced, and the intensity of the proof 
must be precisely the same, whether the evidence be direct or 
circumstantial. It is not intended to deny that cirenmstantial 
evidence affords a safe and satisfiictory ground of assurance and 
belief, nor that in many individual instances it may be superior 
in proving power to other individual cases of proof by direct 
evidence. But a judgment based upon circumstantial evidence 
cannot in any case be more satisfactory than when the same result 
is produced by direct evidence, free from suspicion of bias or 
mistake. Perhaps no single circumstance has been so often con- 
sidered as certaiu and unequivocal in its eflect as the anno domini 
water mark usually contained in the fabric of writing paper, and 
in many instances it has led to the exposure of fraud in the pro- 
pounding of forged as genuine instruments. But it is beyond 
any doubt, and several instances of the kind have occurred, that 
issues of paper have taken place bearing the water mark of the year 
succeeding that of its distribution — ^a striking exemplification of 
the fallacy of some of the arguments which have been remarked 
upon. How often has it been iterated in such cases that circum- 
stances are inflexible facts, and that facts cannot lie. Take again, 
the remarks of the court in the Webster case, citing the footprints 
discovered in the recent snow as evidence that some animated being 
had passed over the snow since it fell, and illustrate it by the case 
of the man who re-shod his horse, turning the shoes in a contrary 
direction, and of the Indian who placed his snow shoes upon his 
feet in a reversed position, for the purpose of causing the pre- 
sumption to arise that they had travelled in a different direction 
from the true course pursued; and also the cases of the thief who 
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transferred marked money fi^m his own pocket into that of 
another person, or surreptitiously put on the shoos of another 
person while engaged in the commission of crime, that the 
impressions of the footsteps might lead to the inference that the ^ 
crime was committed by a third party. 

Baron McDonald has more accurately stated the proper effect 
of circumstantial as compared with direct evidence. Thus, in one 
case he said, *' When circumstances connect themselves closely 
with each other, when they form a l^rge and strong body, so as to 
carry conviction to the minds of a jury, it may be proof of a more 
satisfactory sort than that which is direct. In some lamentable 
instances it has been known that a short story has been got by 
heart by two or three witnesses; they have been consiBtent with 
each other, swearing positively to a fact, which fact has turned 
out afterwards not to be true. It is almost impossible for a 
variety of witnesses, speaking to a variety of circumstances, so 
to concert a story as to impose upon a jury by a fabrication of 
that sort, so that where it is cogent, strong and powerful, where 
the witnesses do not contradict each other, or do not contradict 
themselves, it may be evidence more satisfactory than even direct 
evidence, and there are more instances than one where that has 
been the case."^ And in another case the same judge said: 
'^ Where the proof arises from a number of circumstances which 
we cannot conceive to be fraudulently brought together to bear 
upon one point, that is less fallible than under aome circumstances 
direct evidence may be.* 

Direct and circumstantial evidence so closely hinge upon each 
other that it is often vexatious to attempt to discriminate between 
them. As before stated, circumstances are always looked to, to 
support or contradict direct evidence, and direct evidence is 
absolutely necessary to prove the facts upon which the inference 
in circumstantial evidence is based. One sustains and supports 
the other. Where, then, is the line to be drawn by which one is 
to be used and the other withheld? or how can any definite rule 
be laid down by which one is to be deemed more satisfactory 
than the other? With the facts clearly proved, beyond a doubt, 
in either case, if a logical process of reasoning is adopted, and a 
sound judgment exercised, the result must be the same in both. 

' Bex V. Patch, Surrey Asfiizes, 1806. 
« Rex V. Smith, Old Bailej, 1813. 
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The danger of circumstantial evidence lies, first, in the liability 
of the senses to err where many facts are sought to be estab- 
lished, instead of one, as in direct evidence; and, second, in the 
danger of intended falsity where many witnesses are sworn to 
several facts instead of one to the main issue; and, third, in the 
danger of incorrect inferences and illogical conclusions from 
jurors not accustomed to close habits of reasoning, where the 
processes of inference and deduction are exercised, either upon 
several circumstances, or evep a single one^ remote from the main 
fact sought to be established. 

It has been said that, though, in most cases of circumstantial 
evidence, there be a possibility that the prisoner may be innocent, 
yet the same often holds in cases of direct proof where witnesses 
may err as to the identity of persons, or corruptly falsify for 
reasons that are at the time unknown.^ There are many cases 
where fatal mistakes have been discovered of persons too hastily 
convicted on mere circumstantial evidence, of which the judicial 
history of all countries afford many illustrations. Several inter- 
esting cases of this description will be found collected in Hale's 
Pleas of the Crown. But, in answer to them, it may be said that 
direct evidence, x^onsisting of the testimony of the senses, though 
it afford the safest ground of moral assurance) cannot be explicitly 
depended upon, even where the veracity of the witness is above 
all suspicion. Many instances are upon record of the fallibility 
of human testimony, even as to matters supposed to be grounded 
upon the clearest evidence of the senses, and where the miscon- 
ception has related to the substantive matters of judicial inquiry. 
Sir THOMikS Davenant, an eminent barrister, a gentleman of acute 
mind and strong understanding, swore positively to the persons 
of two men whom he charged with robbing him in the open day- 
light. But it was proved, by the most conclusive evidence, that 
the men on trial were, at the time of the robbery, at so remote a 
distance from the spot that the thing was impossible. The con- 
sequence was that the men were acquitted, and some time after- 
wards the robbers were taken and the articles stolen found upon 
them. Sir Thobias, after seeing these men, candidly acknowl- 
edged his mistake.^ 

Among the many cases of mistaken identity, where the evidence 

^ Burnett on G. L. of Scot., 524. 

' R. o. Wood k Brown, 28 SUte Trials, 819. 
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is direct and positive, which afford striking illustrations of the 
errors into which witnesses are led, where the medium of the 
senses is relied upon for forming the conclusion, may be men* 
tioned the following: Dr. Kinlogk, of Drumoak, Aberdeenshire, 
relates a case of mistaken identity, under extraordinary circum- 
stances. The body of a man, between sixty and seventy years of age, 
was found slightly imbedded in the sand on the bank of a river, 
both eyes having been picked out by hooded crows, but decom- 
position had made no progress. The left ear and the first finger 
of the left hand were wanting, having the appearance of having 
been lost in early life. The body was conveyed to a suitable 
place, and persons were requested by advertisements to come and 
identify it. After s^me time, two young women claimed it as the 
body of their father, who they stated was a lawyer; that he was 
in the habit of leaving home for two or three weeks at a time, 
without informing them where he went, and that he had lost the 
left ear and first finger of his left hand. They apparently recog- 
nized the clothes and body, and gave vent to expressions of grief 
on the event. Subsequent doubts in the mind of one sister were 
overruled by the confident afiirmations of the other. The funeral 
took place accordingly, and was attended by the daughters and 
friends of the supposed deceased lawyer. Setuming from the 
funeral, the boatman of the ferry which they had to cross asked 
them for whom they were in mourning; and, upon receiving their 
answer, laughingly informed them that he had, only half an hour 
before, ferried their father over, alive and well, and directed them 
where they would find him. This, to their great joy, proved 
true. Whose was the body they had buried- at Dnmioak remained 
imdiscovered. And cases might be indefinitely multiplied by 
citations from the annals of criminal procedure to show that 
nothing is more common than the failure of the nearest friends 
to identify the body of « deceased person, or than the most posi- 
tive judicial testimony in regard to the identity of persons found 
dead, but which subsequent events have proved to be utterly 
erroneous.^ I 

Where the evidence is direct there must be proof of knowl- 
edge of the fact, and in like manner where it is circumstantial, 
there must be like direct proof of the facts and circumstances 

* Whar. ft Stelle. M«d. Juris.. 473; ed. Month. Jouin., 1850, 4 H. 

C. P. Vol. II— 12. 

i 
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upon which the conclusion is based, and upon which the mind, 
through the exercise of its judgment in the investigation and 
acquisition of truth, may undergo the intellectaal act by. which 
one theory is affirmed and perceived of another, or the reverse. 
All proof must begin at a fixed point; the law never admits of 
an inference from an inference. Two imperfect things cannot 
make one perfect. That which is weak may be made stronger, 
but that which has no substance cannot be corroborated. Where 
the evidence is direct, if the testimony be credible, belief is the 
necessary and immediate result. Whereas, in cases of circum- 
stantial evidence, processes of inference and deduction are essen- 
tially involved, frequently of a most delicate and perplexing 
character, liable to numberless causes of fallacy inherent in the 
very nature of the mind itself, and it is to these sources of fallacy 
and danger that circumstantial evidence is peculiarly liable, and 
of which it is necessary to be especially mindful. In circum* 
stantial evidence the circumstance and the presumption are too 
often confounded. The circumstance is always a fact; the pre: 
sumption is the inference drawn from that fact. It is hence 
called presumptive proof, because it proceeds merely on pre- 
sumption or opinion. The circumstance itself is never to be 
presumed, but must be substantially proved. An argument 
ought to consist in something that is itself admitted, for who 
can prove one doubtful thing by another. Thus, it will not do 
to say that the deceased was supposed to be poisoned because it 
was believed that what he swallowed was arsenic, aij^d that it was 
believed to be arsenic because he was supposed to be poisoned; 
for presumptions are consequences drawn from a fact that is 
known, to serve for the discovery of the truth of a fact that is 
uncertain and which one seeks to prove, and no presumption can 
be made but on a fact already known and ascertained. Thus, ii 
the stains of blood on the coat of one tried for murder are to be 
presumed as evidence of his guilt, the fact of the stains being 
occasioned by blood must be first distinctly ascertained. The 
one presumption cannot be made to aid the other. The stains 
are not to be presumed from blood because he is presumed to 
have been the murderer; nor, on the other hand, is he to be 
believed the murderer because the stains are believed to be from 
blood, for this is reasoning in a circle and returning back to the 
point from whence the ai*gument commenced. In law the argu- 
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ment should be drawn from one reality to another, and not from 
reality to figure or from figure to reality. 

In the language of Mr. Baron Aldebson, '* it is necessary to 
warn the jury against the danger of being misled by a train of 
circumstantial evidence. The mind is apt to take a pleasure in 
adapting circumstances to one another, and even in straining them 
a little, if need be, to force them to form parts of one connected 
whole; and the more ingenious the mind of the individual, the 
more likely was it, considering such matters to overreach and 
mislead itself, to supply some little link that is wanting, to take 
for granted some fact consistent with its previous theories and 
necessary to render them complete." ^ 

In 8 pamphlet review of Captain Donnellan's trial, mentioned 
above, it is stated that the following observation in the charge of 
Justice BuLLER, heretofore alluded to, deserves particular remark: 
*' It is not within the reach and compass of human abilities to 
invent a train of circumstances which shall be so connected 
together as to amount to a proof without afibrding opportunities 
of contradicting a great part, if not all, of these circumstances." 
The poet has said: 

" Oh, what a tangled web we weave 
When first we practice to deceive." 

But the judge's remark, above quoted, is one of those general 
sayings which, coming from high authority, is allowed to pass 
without examination. No other remark, however, was ever more 
refuted by experience. If the observation was just, we should 
find it illustrated by practice; but the instances of mistaken con- 
victions upon circumstantial evidence, as proven by judicial 
records, are more numerous than would be supposed.^ 

Sir J. HowLBS, on College's trial, says that "reducing general 
words to particular facts clears the sophistry of them." ^ 

A regard to the peace and good oifder of society certainly 
requires that crimes should be proved by circumstantial evidence. 
But a regard to the well being of society likewise demands that 
the mode of proof should be regulated by some fixed rules, and 

' See Rex v. Hodges, 2 Lew. 0. C, 227; Best on Presumptions, 255 ; 3 Ben- 
iham's Jud. Ev., hk. 5, ch. 15, § 4; Wills' Cir. Ev., 32; Pamphlet reyiew of 
Captain Donnellan^s Case; NoTum Organum, lib. 1, alp., 41, 45. 

* But see Videtto's case, cited wpra. 

* 3 State Trials, p. 621. 
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among the most important of these rules may be stated the fol- 
lowing: 

1st. A higher degree of certainty is necfs^ary in criminal than 
in civil cases, because of the more serious and irreparable nature 
of the consequences flowing from the decision of the former, 
there must be an unbiased, moral conviction of guilt, not a prob- 
ability only.^ 

2d. The actual commission of the crime itself {the corpus delicti) 
shall be clearly established. Where the judgment of the law is 
passed in reference to a certain crime, the existence of that crime 
should be made, first, clearly to appear. Thus, on a charge of 
murder by poisoning, the fact of poiBoning should be established 
beyond a shadow of a doubt before any person is convicted as 
the poisoner. Lord Hale said: '* I would never convict any per- 
son for stealing the goods of a person unknown, merely because 
he would not give an account of how he came by them, unless 
there were due proof made that a felony had been committed. I 
would never convict any person of murder or manslaughter unless 
the fact were proved to be done, or at least the body found 
dead.'" And it was likewise said by Lord Stowbll that "to 
take presumptions, in order to swell an equivocal and ambiguous 
fact into a criminal act, would be an entire misapplication of the 
doctrine of presumptions."^ The proof must be clear and dia> 
tinct. Thus, in a case of horse stealing, a mere declaration in 
evidence that the horse had been stolen is not enough. The facts 
must appear, so that the judge and the jury may see whether 
such facts, in point of law, amounted to a felonious taking and 
carrying away of the property in question.^ And it was also 
remarked by Chancellor Walwobth that " no one should be con- 
victed of murder upon circumstantial evidence unless the body 
of the person supposed to have been murdered has been found, 
or unless there be other clear and irresistible proof that such 
person is. actually dead.''^ It is not necessary, however, that the 
corpus delicti should be established by direct evidence; but it 
may be proven by circuQista4tial eyidenpe storong enough to leave 

* 1 Russ. on Or., 727. 

* 2 Hale P. C, 290. 

* Eyans v. Svans, 8 Hogg. 0. R.» 105l 

* Tyner v. State, 5 Hamph.> 383. 

* 1 Park., 609. 
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no ground for reasonable doubt. Crimes, and especially those of 
the worst kinds, are naturally committed at chosen times and in 
darkness and secrecy; and human tribunals must act upon such 
indications as the circumstances of the case present or admit, or 
society must be broken up; and it would be unreasonable to 
require that the corpus delicti should be proven by direct and 
positive evidence.* 

3d. Each circumstance shall be distinctly proved, for the 
grounds on which the inference is to be drawn must always of 
themselves be clear and certain. There is no presumption upon 
a presumption, and no inference from a fact not known. Care 
should be taken to distinguish suspicion from proof. A thou- 
sand suspicions do not form one proof. It is understood in 
common language by the term suspicion, the imagining of 
something ill without proof. It may therefore form a proper 
ground of accusation, but never of conviction. A suspicion is 
an impression on another man's mind; an inference is a logical 
deduction made from the fact itself. Presumptions cannot be 
founded on conjectures, and conjectures supposed from circum- 
stances never proved, and in the language of the chancellor above 
referred to, "Each circumstance should be satisfactorily estab- 
lished by evidence, and should not be presumed by an assump- 
tion of the fact that the accused is guilty; and if the existence 
of any circumstance against the accused is not established beyond 
all reasonable doubt^ the juiy should reject such circumstance." 

4th. The circvmstance relied on shall be such as is necessarily 
or usually incident to the fact charged. Says Chief Justice Htde, 
speaking of homicide: "Nothing can be more dangerous or 
unjust in matters of this nature than to establish material dis- 
tinctions upon points which do not enter into the intrinsic merits 
of the case." ' See also the remarks appended to the eleventh 
rule. 

5th. When the number of circumstances depend on the testimony 
of one toitnesSf thai number shall not increase the strength of the 
proof; for, as the whole depends on the veracity of the witness, 
when that fails the whole fails. Becgaria on Crimes^ says that, 
*' when the proofs are dependent on each other, or when all the 

' Peo. V. Rtdofl; 3 Park., 401 ; Wilis, 159. 

• East P. C, 241. 

• Ch. 14. 
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proofs are dependent upon one, the number of proofe neither 
increase nor diminish the probability of the fact; for the force 
of the whole is not greater than the force of that on which they 
depend, and if this fails they all fall to the ground; but when 
the proofs are distinct and independent of each other, the proba- 
bility of the fact increases in proportion to the number of proofs, 
for the falsehood of one does not diminish the veracity of 
another/' 

6th. The difficulty of provinff the negative shall in all oases be 
allowed due weight; but the silence of the prisoner as to facts 
which, if innocent, he might have explained, shall be held an 
argument against him. This, however, is upon .the supposition 
that he was apprised before his trial of what was intended to be 
produced. Where a prosecution is based upon circumstantial 
evidence, and it appears that the accused has it in his power to 
product evidence to explain it, and he omits to produce it, his 
omission affords a strong presumption against him. But such 
presumption does not arise from a mere omission to produce 
those persons as witnesses who might by possibility have knowl- 
edge on the subject, but those only who are proved to have been 
so circumstanced as to warrant the conclusion that they must have 
such knowledge.^ So, also, in a criminal trial, when circumstan- 
tial evidence has been adduced tending to show the guilt of the 
prisoner, and requiring him to show, if innocent, where he was at 
the time referred to, the fact that he makes no attempt to show 
his whereabouts, when it appears to be in bis power to do so, 
creates a strong inference against him, and is a circumstance 
greatly corroborative of the truth of the evidence given on the 
other side, and in a doubtful case it would justify the jury in 
resolving the doubt against him; but the omission to produce 
such evidence is not absolute and conclusive evidence of guilt, 
and it is error for the judge to tell the jury that they should so 
regard it.* 

7th. Direct evidence shall not always be held refuted from 
being opposed to circumstances incongruous unth that evidence^ 
because a certain degree of incongruity is incident to every man's 
conduct. 

8 th. The evidence of circumstances in every criminal trial 

* Peo. V. McWhorter, 4 Barb., 438. 
f CfordoQ o. Peo.^ 33 N, Y., 501. 
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should be confined as much as possible to the actual commission 
of the fact. The intention always precedes the act, and is chiefly 
to be judged of by antecedent circumstances, and each of these 
circumstances are to be regarded as a fact to be proved and 
established by evidence, and unless so established ought never 
to form a ground of conviction. 

Mr. WiLLS^ says that the facts alleged as the basis of any legal 
inference must be strictly and indubitably connected with the 
factum probandumj and this rule, intended to guard against falla- 
cies of appearance and generalization,' is an indispensable condi- 
tion of all sound induction of which it is the object by proper 
rejections and exclusions, and after as many negatives as are 
necessary,' to verify facts and clear them of all ambiguity, so 
that they may become the premises of logical argument and 
reasoning. The line of demarcation between conjecture and 
reality is sometimes so faint and indistinct as to be imperceptible. 
The facts frequently become blended with foreign and irrelevant 
circumstances, so that the verification of them and the establish- 
ment of their connection with the factum probandum become 
matter of considerable difficulty. No weight, therefore, must be 
attached to circumstances which, however they may excite con- 
jecture, do not warrant belief. ** Where there is nothing but the 
evidence of circumstances to guide you," said Mr. Justice Batlet, 
^' those circumstances ought to be closely and necessarily con- 
nected, and to be made as clear as if there were absolute and 
positive proof."* Every circumstance, therefore, which is not 
clearly shown to be really connected as its correlative, with the 
hypothesis it is supposed to support, must be rejected from the 
judicial balance. In other words, it must be distinctly estab- 
lished that there exists between the factum probandum and the 
facts which are adduced in proof of it, a real connection, either 
evident and necessary, or at least so highly probable as to admit 
of no other reasonable explanation.^ But to this general rule 
there is the exception where the charge implies the knowledge 
of the defendant of the nature and criminality of the act com- 

* Page 137. 

* 2 Mills' Logic, bk. 5, ch. 2 and 3. 

* Nov. Org., lib. 1, alp. 105. 

* Wills, 137 ; Rex o. Downing, Salop Summer Aaaizes, 1822. 

* WUIb, 137; Mitt^rmai^, ch. 55, 57. 
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mittecL For example, on a charge of uttering a coanterfeit note, 
knowing it to be counterfeit, evidence that the defendant had' 
been engaged in passing spurious bills before, will be received as 
evidence that ho knew the note to be counterfeit^ So, also, on 
a charge of conspiracy, by false representations of a large 
fortune, to defraud an individual, other acts of false representa- 
tion to defraud others may be admitted to show a combination.' 
So, also, in prosecutions for receiving stolen goods, the receipt 
of goods stolen from the same person other than those laid in 
the indictment, if prior to those laid in the indictment, may be 
proved to show guilty knowledge in the receiving.^ 

9th« The jury shall be as fully convinced of the guili of the 
prisoner^ from the combination of the circumatancee, as if direct 
proof had been brovff/it. The rule is often stated that the evi- 
dence must exclude, to a moral certainty, every other hypothesis 
but that of guilt, and that if the facts that are proven can be 
reconciled with the belief or supposition that the prisoner is 
innocent, that somebody else committed the guilty deed, then 
that the hypothesis which the law requires does not exist It 
should always be considered whether the connection between the 
circumstances and the crime is necessary or only casual and con- 
tingent, and whether, /therefore, the circumstances necessarily 
involve the guilt of the prisoner, or only probably so; whether 
these circumstances might not all exist, and yet the accused be 
innocent? Beferring to the definition of an indictable ofience, 
we find that there must be some act done to consununate the 
intent; that so long as it rests in the bare intent to conunit an 
offence, it is not punishable; and it, therefore, seems desirable 
that some inchoate act approaching to the crime should be proven 
against the accused, and that he should not be convicted on gen- 
eral appearances, such as being found in a certain situation, or the 
like. Strong appearances, but without any act proved against 
the prisoner, have often turned out unfounded, and many improper 
convictions seem to have been h^d from a disregard of this rule. 
The rule is clearly settled that, in criminal cases, the testimony 
must be such as to satisfy the jury, beyond a rational doubt, that 
the prisoner is guilty of the charge alleged against him in the 

' 1 Gamp., 324; 2 Leach, 983-987. 

• 1 Camp., 399. 

* 2 Arch, Cr. Pr., 480, n. See Motiyes to Commit Crime, post. 
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loidictment, or it is their duty to acquit. Such doubt, however, 
Bhould be an actual and substantial one. In the language of 
Chief Justice Shaw: *'It is not merely possible doubt, because 
everything relating to human affairs and depending upon moral 
evidence is open to some possible or imaginaiy doubt. It is that 
state of the case which, after the entire comparison and consid- 
eration of all the evidence, leaves the minds of the jurors in that 
condition that they cannot say that they feel an abiding convic- 
tion to a moral certainty of the charge." ^ The above rule is 
stated by Mr. Wills' in the following language: ''In order to 
justify the inference of legal guilt from circumstantial evidence, 
the existence of the inculpatory facts must be absolutely incom- 
patible with the innocence of the accused, and incapable of 
explanation upon any other reasonable hypothesis than that of 
his guilt." And the same author says that '* this is the experi- 
fnerUum cruets by which the relevancy and effect of circumstantial 
evidence must be estimated." In the language of Mr. Baron 
Aldebson, " to enable a jury to bring in a verdict of guilty, it 
was necessary, not only that it should be a rational conviction, 
but that it should be the only rational conviction, which those 
circumstances would enable them to draw.' 

10th. Where the body of the act is distinctly sworn to^ a varia- 
tion in the circumstances does not destroy the proof. If several 
independent witnesses of fair character should agree in all the 
parts of a story (in testifying, for instance, that a murder or a 
robbery was committed at a particular time, and in a particular 
place, and by a certain individual), every court of justice in the 
world would admit the fact, notwithstanding the abstract possi- 
bility of the whole being false. Again, if several honest men. 
should agree in saying that they saw the Kidg of France beheaded, 
though they should disagree as to the figure of the guillotine, or 
the size of his executioner, as to the Eang's hands being bound 
or loose, or as to his being composed or agitated in ascending the 
scaffold, yet every court of justice would think that such differ- 
ence respecting the circumstances of the fact did not invalidate 
the evidence respecting the fact itself.^ 

^ Bemis' Webster's Case, 190 ; Com. v. Webster, 5 Cush., 320. 

' Page 149. 

* Rex V. Hodges, 2 Lew. C. C, 227. 

« Apobgy for the Bible, p. 224. 
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11th. The converse of the precedhig rule is the following: 
Whtre the leading fact or ciHme is only to be collected from cir- 
cnmstanceSt a material variation in tliese mil defeat the eff^ect of 
the whole. A system of propositions is only true because each 
of the propositions of which it is composed is true; for as each 
particular is to haye an effect on the general conclusion, a varia- 
tion in the circumstances may give a different color to the whole 
transaction. 

12th. The absence of proof naturally to be expected is a strong 
argument against the existence of any fojct alleged. This rule is 
particularly applicable to those cases where violence is charged. 
{See the preceding sixth rule.) 

13th. There being no repugnance in a chain of circumstances 
is a proof that a thing may be, not that it is, though there being 
a repugnance is a proof thai it cannot be* Whatever does not 
involve a contradiction is possible; whatever involves one is 
impossible. {See ante.) 

14th. Another general rule is thai, in oases of doubt it is safesi 
to acquit. {See rule nine.) As to what is to be considered doubt 
see the preceding eleventh rule. In the first place it is a legal 
presumption that all persons are to be presimied innocent until 
proven guilty, and in the next place it is better to let the guilty 
escape than to punish the innocent. And it may be said in addi- 
tion to the principles heretofore laid down as defining what this 
doubt should be, that it is not to be a capricious doubt — ^the 
mere quibble of an ening or a feeble mind — and it should be the 
)*esult of calm and deliberate reason, and the rational doubt of 
a reasoning mind. It was observed by Lord Mansfield, in the 
Douglass case, that it is an undoubted truth that judges, in form- 
ing their opinions of events, and in deciding upon the truth or 
falsehood of controverted facts, must be guided by the rules of 
probability, and as mathematical or absolute certainty is seldom 
to be attained in human affairs, reason and public utility require 
that judges and all mankind, in forming their opinion of the 
truth of facts, should be regulated by the superior number of 
probabilities on the one side or the other, whether the amount 
of these probabilities be expressed in words or arguments, or by 
figures and numbers. 

The foregoing rule has been stated in the following appropriate 
words, viz: <' If there be any reasonable doubt as to the reality 
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of- the connection of the cfrcumfltaiioeB of evidenee irth the 
factum probandvm^ or as to the completeness of the proof of the 
corpus delicti^ or as to the ^oper conclusion to be dran from 
the evidence, it is safer to err in acquitting than in conv|;ing, as 
(as the maxim is more popularly expressed) it is bettenhat ten 
guilty persons should escape, rather than one innocent m^ should 
suffer." ^ This rule follows irresistibly as a deduction !om the 
consideration of the numerous fallacies necessarily inc^ntal to 
the formation of the judgment in indirect evidence an contin- 
gent probabilities, and from the impossibility in all^ases of 
drawing the line between moral certainty and doubt' .*he jury 
should always act upon the presumption that the doused is 
innocent, and should endeavor, if possible, to reconci] all the 
circumstances of the case with that side of the questio^ 

15th. In all cases ^ whether direct or czrcttmstantial evtnce, the 
best evidence must be adduced which the nature of the cm admits. 
The suppression or non-production of pertinent and c^ent evi- 
dence raises a strong presumption against the party ho with- 
holds such evidence when he has it in his power to pduce it. 
The application of this rule is not confined to the pr<f of the 
principal fact; it is '' the master rule which governs athe sub- 
ordinate rules/' and applies alike to the proof of every .dividual 
constituent fact, whether principal or subordinate.^ 

16th. TJie jury shotUd give as much weight to each ciumstance 
which is in favor of the accused as they do to drcumstaes of the 
same importance against him.^ 

17th. The burden of proof is altoays on the party to asserts 
the existence of any fact which infers legal accountabilu It has 
already been seen that, in a criminal case, the defencit's guilt 
must be made out by evidence sufficiently conclusive^ exclude 
any reasonable supposition of his innocence. The ab'e rule is 
said to be a universal rule of jurisprudence, founded up evident 
principles of wisdom and justice; and it is a necesry conse- 
quence that the affirmant party is not absolved fronts obliga- 
tion because of the difficulty which may attend its ()lication. 

• 

» WUls, 153. 

• Id.; Bonnier, 604. 

• Peo. V. Videtto, 1 Park., 609. 

« Wilis, 148; 2 Burke's Works, 618; Mittermaier, ch. 57. S^appression 
and Destruction of Evidence, post. 

• 1 Park., 609. 
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No ma can be jastly deprived of his Bocial rights but upon 
satififatory proof that he has committed some act which legally 
involvs the forfeiture of them; ana the law regards every man 
as legdy innocent until the contrary be proved, and criminality 
is neve to be presumed.^ The operation of the above rule may, 
howevr, be modified by circumstances which create a counter 
obligaDn and shift the omi8*probandi. It follows, from the very 
nature f circumstantial evidence, that, jn drawing an inference 
or concision as to the existence of a particular fact from other 
facts tit are proved, regard must always be had to the nature 
of the articular case and the facility that appears to be afforded 
either <* explanation or contradiction.* Thus, Where the aver- 
ments * an iadictment negative an exception or proviso in a 
6tatutet is said in such cases that when the subject of the excep- 
tion retes to the defendant personally, or is peculiarly within 
his knrledge, the negative is not to be proved by the prose- 
cutor, It, on the contrary, that ihe affirmative must be proved 
by the afendant as a matter of defence; but, on the other hand, 
if the ibject of the averment do not relate personally to the 
defendifc, or be not peculiarly within his own knowledge, but 
either late personally to the prosecutor, or at least be as much 
within 8 knowledge as within the knowledge of the defendant, 
the precutor must prove the negative.' Where an act is 
requireto be done by one, the omission of which would make 
him guy of a criminal neglect of duty, the law presumes the 
affirmate, and throws the burden of proving the negative on 
the par who insists on it.^ But where the indictment is for 
retailiujliquor, it is incumbent on the defendant to prove that 
he is liosed.^ And the defendant in an indictment for trading 
as a ha^er and pedler, without a license, must prove that he 
has a Imse.' So, also, indictments for violations of the game 
laws ne^tive the defendant's qualifications to kill game, but the 
defenda must prove the affirmative of it as a matter of defence.^ 
In cai similar to those above mentioned, where the defend- 

• Rex tJnrdett, 4 B. & Aid., 161 ; WiUs, 145. 

* 1 Wh Cr. L., 614; Russ. on Cr., 769; 1 Greenleaf on Ev., $ 79. 
« 3 £afiL92; 3 Camp., 10; 10 East, 216; 1 Qrcen. on Ey., § 80. 

.• Oom.Thurlow, 24 Pick., 374; 1 Lead. Or. Cas., 347. 

« R. V. lith, 3 Burr, 1475. 

^ R. V. mer, 5 M. & Selw., 205. 
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ant, conceding the facts of the prosecution, sets up a mattor of 
excuse or avoidance, the question whether the defendant ^ust 
make out his defence beyond reasonable doubt, or whether the 
jury are to take the whole case altogether and give the beiefit 
of any doubts as to any part of it to the defendant, or, in other 
words, whether, in such case, the burden of proof shifts, has been 
the subject of much discussion, and it seems to be the beter 
opinion, in such cases, that the burden is on the defendant.^ In 
the consideration of the question whether doubts as to the validly 
of such matter of defence are to continue to weigh in the defezdr 
ant's favor, or whether, on the other hand, a preponderance of 
evidence is not necesary to satisfy, in such respects, the jury, as, 
for instance, where on an indictment under the license laws, tbd 
defendant is shown to have retailed liquor, the question is whethei, 
on his setting up a license to sell, the jury must acquit if they 
find reasonable doubt as to the existence of the license, or whether 
they are justified in convicting ubless a preponderance of evidence 
shows such a license to exist? The law seems to be that, in such 
cases, the presumption of innocence no longer works for the 
defence, and that, as the .defendant sets up an affirmative fact by 
way of confession and avoidance, he must satisfactorily prove 
such fact by a preponderance of testimony.' In cases where the 
defence is insanity, the burden, in this State, is in the prisoner's 
favor; for sanity is a necessary condition to constitute the crime« 
and the proof thereof a part of the case to be made by the prose- 
cution,' 

• 
In conclusion, we may say that presumptive proof is often more 

satisfactory than the direct testimony of witnesses. The life, 
property and liberty of the citizen depends, perhaps, more upon 
the former than the latter. As to crimes, they are almost always 
committed in the dark, out of the sight of witnesses; and if the 
guilt or innocence of a person is not to be made out from a fair 
and impartial inference from facts and circumstances, a very great 
portion of crimes could not be punished at all, and the conse- 
quences would be the most fatal that could be conceived. It is 
true, presumptions can never amount to demonstrative proof, nor 

> See 1 Wliar. Gr. L., 614, and cases cited. 

* Id.» 708, and cases cited. 

* Peo. V. McOami, 16 N. T. (2 Smith), 58. 
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is it leceflsaiy that they should. If they induce a full and firm 
heUi, a jury will have but little difficulty. Moral certainty is 
all tiat can be expected in this species of proof, and is all that 
is essential to the due and impartial administration of justice. 
Mo*al evidence (of the kind we have been speaking) is generally 
conplicated. It depends not upon any one argument, but upon 
maiy independent proofs which, however, combine their strength 
ani draw on the same conclusion. In point of cadliority^ demon- 
stntive evidence is superior; moral evidence is superior in point 
of importance. By the former the understanding is enlightened, 
and many of the elegant and useful arts are improved; by the 
latter society is supported, and the usual but indispensable afi&irs 
o.^ life are regulated. If^ by a concatenation of circumstances, 
an innocent man may have been convicted and executed upon 
circumstantial evidence, how many, it may be asked, have been 
sacrificed by the positive testimony of perjured witnesses? The 
argument applies with equal force in each case, and only proves 
the imperfection of human nature in the conduct and intercourse 
of man with mah; and the circumstance that individuals have 
occasionally suffered on presumptive testimony, whose innocence 
has been afterwards ascertained, ought not to prevent juries from 
attending with caution and deliberation to this species of evidence, 
for the evil is comparatively small to that general impunity 
which the worst offenders might obtain if this kind of proof 
were never to be regarded.^ 

There can be no question but what circumstantial evidence has 
the inherent capacity to produce moral certainty in its results. 
It is a principle of circumstantial evidence that it is never per- 
mitted to rise to the dignity of proof until it does produce moral 
certainty. It was said by Lord Ebskine, with the strictest philo- 
sophical truth, in the Banbury peerage case, that "proof is 
nothing more than presumption of the highest order." It is 
equally so whether the evidence be direct or circumstantial. If 
a witness swears directly to a fact, we regard the fact as proved 
because we presume the witness has told the truth, yet it is but 
a presumption after all.' 

» 1 Whee. Or. Cas., 410 ; 2 Wills' Lee., 64; 1 Chit. Cr. L., 469 ; McNaUy'sEv., 
398, €t 8eq.; 1 St. Tr., 181; 3 Id., 399; 2 Hale P. C, 260, 289, 290. 
' Peo. V. Ruloff, 4 Park., 451. 
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§ 1. HOTTVIBS TO COMMIT CBIME. 

As there must necessarily preexist a motive to every hmnan 
action, it is proper to comprise in the class of moral indications 
those particulars of external situation which are usually observed, 
under given circumstances, to operate as motives and inducements 
to the commission of crime, as well as such wise, unequivocal 
indications, from language and conduct, as directly and pointedly 
manifest a relation between the deed and the mind of the actor. 
The usual inducements to crime are> the desire of avenging real 
or fancied wrongs; of obtaining some object of desire which 
rightfully belongs to another, or of preserving reputation, either 
that of general character or the conventional reputation of sex or 
profession. It is always a satisfactory circiumstance of corrobo- 
ration when, in comiection with convincing facts, an apparently 
adequate motive can be assigned; but as the operations of the 
mind are invisible and intangible, it is impossible to go further; 
and there maybe motives which no human being beside the party 
can divine. Undue or even great stress must not be laid upon 
the existence of circumstances supposed to be indicative of 
motives, nor ought it, in any case, to supersede the necessity for 
the same quantity of proof as would be deemed necessary in the 
absence of all evidence of such stimulus. An action without a 
motive would be an effect without a cause; and as the particulars 
of external situation and conduct will, in general, correctly 
denote the motive for a criminal action, the absence of all evi- 
dence of an inducing cause is reasonably regarded, where the 
£act is doubtful, as affording a strong presumption of innocence. 
Courts of justice, of necessity, interpret, by external indications, 
the secret motives of the mind, but as such conclusions must, in 
general, be inferential merely, they can never be properly made 
the subject of testimonial opinion; and when an unlawful act has 
been voluntarily committed, the motive and intention, though 
essential elements of criminality, are rightly matters of legal 
inference and presumption. In the majority of cases the nature 
of the action is per se unequivocally indicative of guilty intention, 
and is not susceptible of two interpretations; but when the act 
is of such a nature as not necessarily to imply a guilty intention, 
and the knowledge of the party of the nature of his conduct is 
the specific point in issue, then the evidence of collateral circum- 
stances is of the highest importance as explanatory of his inten- 
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tions, and may be of vital moment, and it may be said that all 
such relevant acts of the party as are explanatory of his motives 
are admissible in evidence against hinL^ The presumption is that 
a man intended the necessary consequences of his acts.* Thus, 
in a case of arson, the court said the prisoner must be presumed 
to have intended the ordinary consequences of his acts, and that 
it devolved upon him to show the absence of an intent to bum 
the building.^ Upon this question of intent, evidence is allowed 
to be given of the prisoner's conduct on other occasions where it 
has no other connection with the charge upon inquiry, than 
that it tends to throw light on what were his motives and inten- 
tion in doing the act complained of. This cannot be done merely 
with the view of inducing the jury to believe that, because the 
prisoner has committed a crime upon one occasion, he is likely to 
have committed a similar offence upon another, but only by way 
of anticipation of an obvious defence, such as that the prisoner 
did the act of which he was accused, but innocently and without 
any guilty knowledge, or that he did not do it because no motive 
existed in him for the commission of such crime. In both of 
these cases it is competent for the prosecutor to adduce evidence 
which, under other circumstances, would not be admissible; such 
as the conduct of the prisoner on other occasions, his admissions, 
and other surrounding circumstances, in order to show, as the 
case may require, either that his ignorance was extremely improb- 
able or that he had ample motives of advantage or revenge for 
the commission of the crime. There are three classes of offences 
in which, from the nature of the offence itself, this species of 
evidence is frequently necessary, and these are conspiracy, the 
uttering of forged instruments and counterfeit coin, and the 
offence of receiving stolen goods. In these the act itself is almost 
always of an equivocal kind, and from which malus animus cannot, 
as in crimes of violence, be presumed, and almost the only evidence 
which could be adduced to show the guilt of the prisoner would 
be his conduct on other occasions.^ 

' Wills on Cir. Ey., 38« 39, 41; 1 MAscardos de Prob. Cond., 95; Rex v. 
Yoke, R. & R., 653. 

• Van Pelt v. McGraw, 4 N. Y. (4 Com.), 110. 

• Peo. V. Orcutt, 1 Park., 254. 

• Ros. Or. Ev., 87; R. v. Cole, Phill. Ev., 477. 
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§ 2. DECLARATIONS OF INTE17TI0N. 

It is not uncommon with persons about to engage in crime to 
utter menaces, or to make obscure and mysterious allusions to 
purposes and intentions of revenge, or to boast to others, whose 
standard of moral conduct is the same as their own, of what they 
will do, or to give vent to expressions of revengeful purposes, or 
of malignant satisfaxjtion at the anticipated occurrence of some 
serious mischief. Such declarations or allusions are of great 
moment when clearly comiected by independent evidence witii 
some subsequent criminal action. The just effect of such lan- 
guage is to show the existence of the disposition^ from which 
criminal actions proceed, to render it less improbable that a per- 
son proved to have used it would cominit the offence charged, 
and to explain the real character and motive of the action ; but 
proof of such language cannot be considered to dispense with 
the obligation of strict proof of the criminal facts, for though 
malignant feelings may possess the mind, and lead to intemperate 
and even criminal expressions, they nevertheless may exercise but 
a transient influence, without leading to action.^ 

In the examination of cases of this kind, several considerations 
are laid down by Best in his Work on Presumptions,^ which are 
of importance to be remembered. 

(a) It must be recollected that the tendency of a threat or 
declaration of this nature is to frustrate its own accomplishment, 
for by threatening a man you put him on his guard. 

(ft) It does not necessarily follow because a man avows an 
intention or threatens to commit a crime, that such intention 
really existed in his mind. The words may have been uttered 
through bravado, or with a view of annoying, intimidating, 
extorting money or goods, or other collateral objects. Mr. Ben- 
THAM,' however, observes that such threats, by the the testimony 
of experience, are but too often, sooner or later, realized. To 
the intention of producing the terror, and nothing but the terror, 
succeeds under favor of some special opportunity, or under the 
spur of some fresh provocation, the intention of producing the 
mischief, and (in pursuance of that intention) the mischievous act. 

' Wills' Gir. £v., 45 ; 3 Bentham's Jud. Sy.» bk. 5, ch. 4. 
* Best on Presumptions, 315. 
' Bentham's Jud. Ev. 

C. r. Vol. n— 13. 
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(c) The words supposed to be declaratory of criminal intention 
may have been misunderstood or misremembered. 

(d) Another person really desirous of committing the offence, 
may heve profited by the occasion of the threat to avert suspicion 
from himself; thus, a woman of ext7*emely bad character and 
violent temper, one day in the open street threatened a man who 
had done something to displease her, that she would " get his 
hams cut across for him." He was found dead a short time after- 
wards, with his hams cut across. The woman was arrested, put 
to the torture, confessed the crime, and was executed. Another 
person was soon afterwards arrested for another offence, who 
confessed that he was the murderer, and stated that happening to 
be passing when the threat was uttered, he conceived the idea of 
committing the crime, as he knew the woman's bad character 
would be sure to tell against her.^ 

^ 3. FREPABATIOXS FOB THE OOMMISSION OF CRIME. 

Premeditated crime must necessarily be preceded not only by 
impelling motives, but by appropriate preparations. Possession 
of the instruments or means of crime under circumstances of sus- 
picion — as of poison, coining instruments, combustible matters, 
picklock keys, dark lanterns, or other destructive or criminal 
weapons, instruments or materials, and many other acts of appa- 
rent preparation for crime — are important facts in the judicial 
investigation of imputed crime. Thus, where a man had in his 
possession a large quantity of counterfeit coin unaccounted for, 
and there was no evidence that he was the maker, it was held to 
raise a presumption that he had procured it with intent to utter 
it ; but the personal ch^acter for probity, and the civil station 
of the party, are highly material in connection with facts of this 
kind. A medical man, for instance, in the ordinary course of his 
profession, has legitimate occasion for the possession of poisons, 
and a locksmith for the use of picklock keys. Facts of the kind 
referred to become more powerful indications of guilty purpose 
if false reasons are assigned to account for themu The bare pos- 
session of the means of crime, or other mere acts of preparation, 
without more conclusive evidence, are not in themselves of great 
weight, for so long as the supposed offence consists in a bare 
intent, without some act done towards the commission of the 

^ 5 Causes Celebres, 437. 
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orime, it is not punishable, ^ut as preparation must necessarily 
precede the commission of premeditated crime, some traces of 
them may generally be expected to be discovered ; and if there 
be not clear and decisive proof of guilt, the absence of any evi- 
dence of such preliminary measures is a circumstance strongly 
presumptive of innocence- In the foregoing remarks it is, of 
course, assumed that the party possessed the opportunity of com- 
mitting the imputed act, without which neither the existence of 
motives, nor the manifestation of criminal intention, by threats 
or otherwise, followed even by preparation for its commission, 
can be of any weight,^ 

§ 4. TH!B POSSESSION OF THE FBUTTS OF GRIME. . 

Since the desire of dishonest gain is the impelling motive to. 
theft and robbery, it naturally follows that the possession of the 
fruits of crime, recently after it has been committed, affords a 
strong and reasonable groimd for the presumption that the party 
in whose possession they were found was the real offender, unless 
he can account for such possession in some way consistently with 
his innocence.^ The foundation of this presumption is the obvious 
consideration that, if the possession has been lawfully acquired, 
the party would be able, at least, shortly after its acquisition, to 
give an account of the manner in which such possession was 
obtained, and his unwillingness or inability to afford such expla- 
nation is justly regarded as amounting to strong self-condemnatory 
evidence.^ 

In the consideration of this subject there are three things that 
require attention: 

1st. The possession must be unexplained. If the party give a 
reasonable and probable account of the way in which he became 
possessed of the property, as by stating the name of the person 
from whom he obtained it, and such party is known to be a real 
person, it i^ then incumbent upon the prosecutor to show that 
such account is false. But if the account given be unreasonable 
or improbable on the face of it, then the accused must prove its 
truth, or otherwise he will not be relieved from the pressure of 

• WiUs' Cir, Ev., 46, 47. 

• Wills on Cir. Ev., 47; R. «. Burdett, 4 B. & Aid., 149; 2 C. & P., 459; 3 
Star, on Ev., 933 ; Best on Pres., 44. 

• Wais, 48: 
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the general rule of presumption. Therefore, where a man was 
indicted for stealing a piece of wood, which was found, five days 
after the theft, in his shop, and he stated that he had bought it 
' from a person whom he named, and *who lived about two miles 
off, it was held that the prosecutor was bound .to show that the 
account was false.^ 

2d. The possession must be recerU, for if the interval of time 
between the loss and the finding be considerablci the presump- 
tion, as it affects the party in possession, is much weakened, and 
the more especially so if the goods are of such a nature as, in 
the ordinary course of things, frequently to change hands. 
From the nature of the case, it is not possible to fix any precise 
period within which the effect of this rule of presumption can be 
limited, and it must depend not only upon the mere lapse of 
time, but upon the nature of the property and the concomitant 
circumstances of each particular case.^ 

3d. The possession must involve the defendants exclusive controL 
It is obviously essential to the just aj^plication of this rule of 
presumption that the house or other place in which the stolen 
property is found be in the exclusive possession of the prisoner. 
Where it is found in the apartments of a lodger, for rustance, the 
presumption may be stronger or weaker, according as the 'evi- 
dence does or does not show an exclusive possession.' 

The force of this presumption is greatly increased if the fruits 
of a plurality or of a serie§ of thefts be found in the prisoners 
possession, or if the property stolen consists of a multiplicity of 
' misceHaneous articles, or be of an imcommon kind, or from its 
value, or other circumstances be inconsistent with or unsuited to 
the station of the party, or by the sudden glut of a person pre- 
viously poor.* 

In cases of burglary, the mere possession of the stolen goods, 
unaccompanied with other suspicious circumstances, is not even 

• Reg. «. Smith, 2 C & K., 207 ; Wills* Cir. Ey., 48; R. r. Evans, 2 Cox C. 
C, 270; R. c. Dibley, 2 C. A K., 818. 

• R. c. Cockin, 2 Lewin, 236 ; 'yV^Uls, 48 ; 2 Cox C. C, 270; R. r- Dewhurst, 
2 Stark. Ev., 614; R. v, Patridgo, 7 C. & P., 651; Com. t?. Millard, 1 Mass., 6. 

" Wills, 50 ; R. v. Mansfield, C. & M., 142; 2 Moo. k R., 524. Tide note to 
1 Bennett, and Heard's Lead. Or. Cas., 360. 

• Wills, 50; R. ». Bowman, Allison Princ, p. 314; Com. v. Montgomery, 11 
Mete, 234. 
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prima facte evidence of the burglary, although it may be of the 
larceny.* 

The possession, of the fruits of crime are also u£(ed in other 
cases than those of larceny and robbery. Thus, in homicide it is 
admissible to trace to the possession of the defendant such articles 
as are identified.^ So,, also, in cases of receiving stolen goods 
knowingly, the possession of the goods when accompanied by 
acts of their concealment, or of buying them at a price consider- 
ably below their value, is evidence from which the jury may 
infer guilty knowledge.' It is seldom, however, that juries are 
required to determine upon the effect of evidence of the mere 
recent possession of stolen property, as, from the very nature of 
the case, the fact is generally accompanied by other corroborative 
or explanatory circumstances of presumption. If the party have 
secreted the property; if he deny that it is in his possession, and 
such denial is discovered to be false; if he cannot show how he 
become possessed of'it; if he give fialse, incredible or inconsistent 
accounts of the manner in which he acquired it, as that he had 
found it, or that it had been given or sold to him by a stranger, 
or left at his house; if he has disposed or attempted'to dispose of 
it at an unreasonably low price; if he has absconded or endeavored 
to escape from justice; if picklock keys or other instruments 
of crime be found in his possession; if he were seen near the 
spot at or about the time when the act was committed, or if any 
article belonging to him be found at the place or in the locality 
where the theft was committed, at or about the time of the com- 
mission of the offence, or if the impressions of his shoes or other 
articles of apparel correspond with the marks left by the thieves; 
if he has attempted to obliterate from the articles in question 
marks of identity, or to tamper with the party or the officers of 
justice, these and all the like circumstances are justly considered 
as throwing light upon and explaining the fact of possession, and 
render it morally certain that such possession can be referable 
only to criminal origin, and cannot otherwise be rationally 
accounted for.^ 

» Peo. t>. Frazicr, 2 Wbee. Or. Gas,, 55. 

* R. V. Burdett, 4 Barn, k A.,^122; Wills, 241. 
» 1 Arch. Cr. Pr., 480. 

* WUls' Cir. £v., 57. 
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§ 5. THE SUFFBE8SIOK, DESTBUCnON, SDiULATiaNr AND FjUiRIGATION 

OP EVIDENCE. 

The suppression or destruction of pertinent evidence is always 
deemed a prejudicial circumstance of great weight, for as no 
action of a rational being is performed without a motive, it 
naturally leads to the inference that such evidence, if it Vas pro- 
duced, would operate unfavorably to the party in whose power 
it is.* 

Among examples of this nature may be mentioned the common 
case of obliteration of marks of identity, as by filing away the 
engraving from articles of plate, or the removal or endeavor to 
remove from the person or clothes stains of blood or other marks. 
The shoeing of a horse backwards, so as to reverse the tracks, 
and many other instances of the obliteration or distortion of 
marks of identity.* 

In the case of an indictment for murder by poisoning, the con- 
tents of the stomach, which had been placed in a jug for exam- 
ination, Were clandestinely thrown by the prisoner into a vessel 
containing a large quantity of water. Upon this circumstance, 
.the learned judge commented very forcibly in his charge to the 
ury. " What pretence," said he, ** was there for this? And if 
the prisoner did it, why do it in secrecy ? Why place the jug 
in the precise condition in which it was left by the medical man? 
Why not allow it to remain in the situation in which a vessel may 
be placed in the progress of such an examination."^ 

The concealment of death by the destruction or attempted 
destruction of human remains falls within the same classification.^ 

Prominent among the cases of suppression of evidence is the 
attempt to prevent post mortem examinations by the premature 
interment of human remains, under the pretext that it is neces- 
sary by the state of the body. In the case of violent or sudden 
death, and especially when caused by poison, it cannot but be 
known that the post mortem examhiation will always furnish 
important and generally conclusive evidentiary matter as to the 
cause of death.^ 

» 1 Starkie on Ev., 437. 

■ Wills, 75 ; 1 Wh. Cr. L., 723. 

■ Donnairs Case, Frazier's Rep., 171. 

* Bemis' Webster Case-; R. r. Gardelle, 4 Celebrated Trials, 400. 

• Wills, 76; R. v. Donual, Fraz. Rep; Neue Pitaval, hj Hitzig. 
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Besides the suppression, destruction and fabrication of evidence 
by criminals, which, when detected, raises a strong presumption 
against them, facts are often simulated for the purpose of attract- 
ing suspicion in a direction different from the true one. Some- 
times the object of simulated facts is not merely to divert suspicion 
from the real culprit, but also to attract it toward a particular 
individual; and such is the weakness of human nature that there 
are even instances where innocence has degraded and betrayed 
itself by the simulation of facts, for the purpose of evading the 
force of circumstances of apparent suspicion.^ 

Mr. Wills makes the remark, in his treatise upon circumstantial 
evidence,' that cunning is but a " sinister or crooked wisdom, and 
not unfrequently the means employed to prevent or avert suspi- 
cion lead to detection. Thus, where one partner, during the 
absence of the other partner from home, and a few evenings 
before the murder, having sent a female servant, the only other 
inmate of the house, on an errand, fired a ball through the window 
of the room in which the deceased usually sat at night, doubtless 
with the intention of creating the impression that some other 
person was desirous of destroying him. But from the course of 
the ball through the shutter, and other circumstances, it was' 
impossible that it could have been discharged elsewhere than 
from the deceased's own premises, or by any other person than 
the prisoner himself."^ 

§•6. UNEXPLAINED APPEARANCES OF SUSPICION, AND ATTEMPTS TO 
ACOOUNT FOB THEM BY FALSE REPBESENTATI0N8. 

As a general rule, to which exceptions can be but rare, it is a 
reasonable conclusion that an innocent party can explain suspi- 
cions or unusual appearances connected with his person, dress or 
conduct ; and the desire for self-preservation, if not a regard for 
truth, will prompt him to do so. . The ingenuous and satisfactory 
explanation of circumstances of apparent suspicion, always ope- 
rates powerfully in favor of the accused, and obtains for him more 
ready credence when the explanation may not be so easily veri- 
fied. On the other hand, the force of suspicious circumstances is 
augmented whenever the party attempts no explanation of facts, 

• Wills, 79-82; R. v. Coleman, 1 Remarkable Trials, 1G2; 4 Id., 344. 

• Page 79. 

• Qurney*s Rep., Rex v. Patch. 
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which he may reasonably be presumed to be able and interested 
to explain.^ 

The following case illustrates the doctrine laid down above : 
An old man, on his way home from Halifax market; where 
he had staid late, was attacked, thrown down and robbed by 
three men, one of whom he murdered in the struggle with a 
clasp knife. Upon the apprehension of one of the robbers at the 
house of his mother, he was dressed in a new pair of trowsers, 
and the constable found in a room up stairs, between the bed and 
the mattrass, a pair of trowsers, with two long cuts in one thigh,' 
one of which had penetrated through the lining, and was stained 
with blood at that spot, and the holes had been sewed with 
thread, which was not discolored, showing that the blood must 
hare been applied to the cloth previous to the repair ; and a cor- 
responding cut, boimd over with plasters, was found on the pri- 
soner's thigh. The prisoner refused to give any explanation of 
the wound, or of the cuts in the garments, and he was convicted 
and transported.^ 

False or contradictory statements, for the purpose of accouixt- 
ing for suspicious circumstances connected with the person, dress 
' or conduct, when clearly disproved, become facts of a still more 
criminating effect ; and the allegations urged as reasons tending 
to defence and exculpation, are not neutralized merely, but become 
formidable, inculpatory facts.' 

As illustrative of the above, take the case of a man arrested 
upon suspicion of a homicide. Stains of blood are found upon 
his garments, which the prisoner endeavors to account for by 
saying that they are stains from the blood of chickens. A micro- 
scopic examination of the corpuscles of the blood in the stains, 
reveals the fact that the blood which produced the stains came 
from some animal, classified among the nuunmalia; and that 
although it may be uncertain whether it was human blood, or 
that of sotne other animal which suckles its young, yet it is cer- 
tain that the statement of the prisoner, that the stains were 
derived from the blood of chickens, is incorrect. 

* Wills' Cir. Ev , 58. 

■ Rex V. Dantrey, York Sp. Assizes, 1841. 

' Wills on Cir. Ey., 59 ; Rex v. Richardson, Burnett's G. L., 524 ; Memoirs, 
Life of Sir W. bcott, vol. 4, p. 52, 2d ed. 
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§ 7. DUSFENOE BY PBOVING AN ALIBI. 

Alibi is a latin word, signifyiDg elsewhere, and, in law, means 
a defence interposed by the defendant, by which he proves that, 
at the time of the commission of the offence, he was at some 
other place than that where it was committed. 

It is obviously essential to the satisfactory proof of an alibi 
that it should cover the whole of the time of the transaction in 
question, so as to render it impossible that the prisoner could 
have committed the act; it is not enough that it renders his guilt 
improbable merely. A defence of an alibi was therefore disre- 
garded because all that tlie prisoners offered to prove was that 
they were in bed on the night in question at twelve o'clock, and 
were found in bed next morning after the arson with which they 
were charged had taken place, the distance being two miles, so 
that they might have arisen, committed the deed, and returned 
to bed.* 

Of all kinds of exculpatory defence, that of an alibi, if clearly 
established by unsuspected testimony, is the most satisfactory and 
conclusive, and is absolutely incompatible with the possibility of 
the truth of the charge. This defence, however, is easily con- 
cocted and frequently resorted to fals'ely, and is therefore often 
entertained with much distrust; but though it may lie under a 
great and general prejudice, and should be heard with uncommon 
caution, yet, if it appear to be founded in truth, it is the best 
negative evidence that can be offered, and in many cases is the 
only evidence which an innocent man can offer. An unsuccessful 
attempt to establish an alibi is always a circumstance of great 
weight against the prisoner, because the resort to that species of 
defence implies an admission of the truth and relevancy of the 
facts alleged, and the correctness of the inference drawn from 
them if they remain uncontradicted ; and where the defence of 
alibi fails, it is generally on the ^oimd thit the witnesses are 
disbelieved, and the story considered to be a fabrication.^ 

The credibility of an alibi is greatly strengthened if it be set 
up at the moment when the accusation is first made, and consist- 
ently maintained throughout the subsequent proceedings. On 
the other hand, it is a material circumstance to lessen the weight 

» Rex V. Fraser, Alison's Princ, p. 625 ; Wills' Cir. Ev., 133. 
* Foster's Or. L., 368; Rex v, Brennan, 30 St. Tr., 79; Rax o. RoM&soxi, 
Ses8. Papois, 1824; Willa' Cir Ev., 83-183. 
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of a defence of this kind, if it be not resorted to until sometime 
after the charge has been made ; or if haying been once resorted 
to, a different and inconsistent defence is afterwards set up.^ 

This defence often involves considerations of the most difficult 
and perplexing nature. It is not an uncommon artifice to endeavor 
to give coherence and effect to a fabricated defence of alibij by 
assigning the events of another day to thai on which the offence 
was committed, so that the events being true in themselves, are 
necessarily consistent with each other, and false only as they are 
applied to the day in question.' 

§ 8. CHABACXEB OF ACCUSED. 

Sir WnjJAM Russell says it has been usual to treat the char- 
acter of the party accused as evidence only to be taken into con- 
sideration in doubtful cases. Juries have generally been told 
that where the facts proved are such as to satisfy their minds of 
the guilt of the party, character, however excellent, is no sub- 
ject for their consideration ; but when they entertain any doubt 
as to the guilt of the party, they may properly turn their atten- 
tion to the good character which he has received. It is, however, 
submitted with deference that the good character of the party 
accused, when satisfactorily established by competent witnesses, 
is an ingredient which ought always to be submitted to the con- 
sideration of the jury, together with the other facts and circum- 
stances of the case. The nature of the charge, and the evidence 
by which it is supported, will often render such ingredient of 
little or no avail ; but the more correct course seems to be not in 
any case to withdraw it from consideration, but to leave the jury 
to form their own conclusion from the evidence, whether an indi- 
vidual, whose character was previously unblemished, has or has 
not committed the particular crime for which he is called upon 
to answer.^ 

Mr. Sebgeant Talfourd, in his edition of Dickenson's Quarter 
Sessions,* says, to these remarks we may be permitted to add, 
that according to the language frequently adopted by judges in 
their charges, it may be proved that character in no case is of any 

* Wills' Cir. Ev., 133. 

* Id., 83. 

' 2 Russ. on Gr., 785. 

* 6 Ed., 563. 
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« 

value. They say that in a clear case character has no weight, 
but if the case be doubtful, if the scale hangs even, then the jury 
ought to throw the weight of character into the scale, and allow 
it to turn the balance in the prisoner's favor ; but the same 
judges will tell juries " that in every doubtful case they ought to 
acquit," stopping far short of the even balance, and that the 
'^prisoner is entitled to the benefit of every reasonable doubt." 
In clear cases, therefore, the character is of no avail, and in 
doubtful cases it is not wanted ; it is never to be considered by 
the jury but when the jury would acquit without it. The 
sophism lies in the absolute division of cases into clear and 
doubtful, without considering character as an ingredient, which 
may render that doubtful which would otherwise be clear. There 
may certainly be cases so made out that no character can make 
them doubtful ; but there may be others in which evidence given 
against a person without character would amount to conviction, 
in which a high character would produce a reasonable doUbt, nay, 
in which character will actually outweigh evidence which might 
otherwise appear conclusive. It is, in truth, a fact varying greatly 
in its own intrinsic value, according to its nature, varying still 
more in its relative value, according to the proofs to which it is 
opposed, but always a fact, fit, like all other facts prr^ved in the 
cause, to be weighed and estimated by the jury. 

Although the prisoner may in criminal prosecutions call wit- 
nesses to speak generally to his character, he is hot allowed to 
give evidence of particular ac^, unless such evidence tend directly 
tp disprove some of the facts put in issue by the pleadings.^ 

In all criminal prosecutions the prisoner is always permitted to 
call witnesses to speak of his general aharacter, who are usually 
examined in his behalf, as to how long they have known him, and 
what his general character for honesty, humanity or peaceable con- 
duct (according to the nature of the offence charged) has been 
during that time, 'the inquiry ought manifestly to .bear some 
analogy and reference to the nature of the charge against the pri- 
soner. On a charge of stealing, it would be irrelevant and absurd 
to inquire into his loyalty or humanity; on a charge of high treason, 
it would be equally absurd to inquire into his honesty and punctu- 
ality in private dealings. The inquiry must also be made with 

> 2 Russ. on Cr., 784; R. v. Stannard, 7 C. & P., 673; Com. v. Hardy, 2 
Mass., 307 ; Com. v. Webster, 5 Cush., 324. 
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reference to the general character of the prisoner, for it is general 
character alone which can afford any test of general conduct, or 
raise a presumption that the person who had maintained a fair 
reputation down to a certain period would not then begin to jict 
an unworthy part; and therefore proof of particular transac- 
tions, in which the prisoner may have been concerned, are not 
admissible.^ * 

If, however, a person on trial for an alleged offence does not 
offer evidence of his good character, no legal inference can arise 
from such omission, that he is guilty of the offence charged, or 
that his character is bad.' 

*' There are cases of circumstantial evidence," says Chief Justice 
Shaw, '* where the testimony adduced for and against a prisoner 
is nearly balanced, in which a good character would be veiy 
important to a man's defence. A stranger, for instance, may 
be placed under circumstances tending to render him suspected 
of larceny or other lesser crimes. He may show that, notwith- 
standing these suspicious circumstances, he is esteemed to be of 
perfectly good character for honesty in the conununlty where he 
is known, and that may be sufficient to exonerate him. But 
where it is a question of great and atrocious criminality, the com- 
mission of the act is so unusual, so out of the ordinary course of 
things, and beyond common experience — ^it is so manifest that 
the offence, if perpetrated, must have been influenced by motives 
not frequently operating upon the. human mind — ^that evidence of 
character and of a man's habitual conduct under common circum- 
stances, must be considered far inferior to what it .is in the 
instance of accusations of a lower grade. Against facts strongly 
proved, good character cannot avail. It is, therefore, in smaller 
offences, in such as relate to the actions of daily and common 
life, as when one is charged with pilfering and stealing, that evi- 
dence of a high character for honesty would satisfy a jury that 
he would not be likely to yield to such a temptation. In such 
case, where the evidence is doubtful, proof of character may be 
given with good effect. But still even with regard to the higher 
crimes, testimony of good character, though of less avail, is com- 
petent evidence to the jury, and a species of evidence which the 
accused has a right to offer. But it behooves one charged with 

» 1 Phil. Ev., 469 ; 2 Riiss. on Cr., 784. 

• Peo. «, Bodine, 1 Den., 281; Acklej ©. Peo., 9 Barb., 609. 
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an atrocious crime like this, of murder, to prove a high character, 
and by strong evidence to make it counterbalance a strong 
amount of proof on the part of the prosecution. It is the privi- 
lege of the accused to put his character in issue or not. If he 
does, and offers evidence of good character, then the prosecution 
may give evidence to rebut or counteract it. But it is not com- 
petent for the government to give in proof the bad character of 
the defendant, unless he first opens that line of inquiry by evi- 
dence of good character." * 

In cases of larceny, the possession of the stolen goods is not 
sufficient to convict, where the circumstances are doubtful, if a* 
good character is shown.* 

§ 9. CONFESSIONS 3T THE FBISONEB. 

The confessions of the prisoner are receivable in evidence, upon 
the presumption that a person will not make an untrue statement 
agamst his own interest." 

These may be divided into direct and indirect confessions. By 
the term indirect confessions, is meant certain indications of 
mental emotion, such as acts of concealment, disguise, flight, and 
the like. These several acts, in all their modifications, are indi- 
cations of fear, and it would be harsh and unreasonable invariably 
to interpret them as indications of moral consciousness; and 
greater weight has sometimes been attached to them than they 
fairly warranted. Men are differently constituted, as respects 
both animal and moral courage, and fear may spring from causes 
very different from that of conscious guilt. A person, however 
conscious of innocence, might not have courage to stand his trial, 
but although innocent, think it necessary to consult his safety by 
flight. It is not possible to lay down any express test by which 
these various indications may be infalliby referred to any more spe< 
cific origin than the operation of fear. Whether that fear proceeds 
from the consciousness of guilt, or from the apprehension of 
undeserved disgrace and punishment, and from deficiency of moral 
courage, is a question which can be judged of only by reference 
to concomitant circumstances. The consciousness that appear- 
ances have been suspicious, even where suspicion has been unwar- 

^ Com. V. Webster, 5 CuBh., 535; Bemis's Webster Case, 495. 
• Peo. ». Turrill, 1 Whce. Cr. Cas., 34; Peo. v, Preston, Id., 41. 
' 1 Phil. Ev., 9th ed., 3'J7. 
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rantable, has sometimes led to acts of conduct apparently incom- 
patible >Rdth innocence, and drawn down the unmerited inflic- 
tion of the highest legal penalty.^ 

If, however, the acts of concealmant, • disguise or flight are 
committed by the prisoner before he has been charged with the 
commission of the offence, a strong presumption arises that they 
were done under the influence of fear, occasioned by conscious 
guilt, for otherwise, if he were innocent, and no accusation had 
been made against him, what ground of fear need he have. 

It is not competent for the defendant to show that though he 
had an opportimity to escape, he did not avail himself of it.' 

In regard to direct confessions, it has been said that a volun- 
tary confession of guilt, if it be fiill, consistent and probable, is 
justly regarded as evidence, of the highest and most satisfactory 
order. Self-love, the mainspring of human conduct, will usually 
prevent a rational being from making admissions prejudicial to 
his interest and safety, unless when caused by the promptings of 
truth and justice.^ 

In England, a voluntary confession satisfaetoi:J[ly proved, when 
there is proof of the corpus delicti^ is sufficient to convict without 
corroborating circumstances.* 

In The People v. Ruloff,^ it is said that in proving the confes- 
sions of a prisoner, it is required that all the confessions be taken 
together, as well that which makes for the prisoner as that which 
makes against him ; but it is not necessary to adopt the whole 
confession when other evidence in the case proves part of the 
confession to be untrue. The confessions of a prisoner are -a 
doubtful species of evidence, and should be received with great 
caution ; and no man can be convicted upon his own confession 
alone that a crime has been committed. Confessions are compe- 
tent evidence in the case, but alone are not sufficie^nt. And the 
rule in this State may be stated that the confession of a party 
made not in open court, nor on an examination before a magis- 
trate, but to an individual, and uncorroborated by circumstances, 
will not justify a conviction ; there must be some independent evi- 

» V^ills, 70. 

■ Peo. V. Rathbun, 21 Wend., 509. 
• » Wills' Cir. Bv., 60; 3 Mascardus de Prob. Concl., 15, 16; Rex ©. Warrick- 
shall, 1 Lea^h, 129 ; 1 Green. L. of Ev., § 219. 

* 2 Haw. P. O., c. 46, c. 31 ; 2 Russ. on Cr., 824. 

' 4 Park.i 401. 
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dence that the crime was committed, though when that is shown, 
a cpnfession out of court may be enough to connect the prisoner 

-tl ^ «™., «„.,..„, ei,.^, WMC ™„ . . 
great measure, affect the admissibility of confessions made by a 
prisoner as evidepce in the case. 

'{a) Thus a confession is not admissible as eyidence where it 
has been influenced by threats or menaces, or extorted by pain, 
or made under the influence of fear.' Thus a confession induced 
by saying, ** if you do not tell me all you know, you will be taken 
in a dark room and hanged," was held inadmissible.^ So, also, a 
confession induced by saying, ^' unless you give us a more satis- 
factory account, I will take you before a magistrate," will not be 
received ; it amounts to a threat.^ 

As a general rule, it may be said that confessions obtained 
through promises are inadmissible ; ^ and Mr. Bosooe^ says it is 
usual to speak of a thi^eaC or inducement as excluding the confes- 
sion, and whether a man says, " if you do confess / toill not do 
so and so," or whether he says, '' if you do not confess / mil do 
so and so," makes very little difference, if in substance the person 
accused is unduly influenced. 

In this State, where upon the trial of an indictment for larceny, 
it appeared that the owner of the goods, on the prisoner's express- 
ing contrition for the offence, promised not to prosecute him, but 
the officer whom they soon met told them the matter could not 
be settled, and immediately arrested the prisoner, it was held 
that the prisoner's confessions, made afterwards, were admissible 
in evidence against him, notwithstanding the previous promise of 
the owner.^ 

The reported cases in which statements by prisoners have been 
held imadmissible, are very numerous. The English authorities 
will be found collected in the sixth edition of Boscoe's Criminal 
Evidence, at page 39 et sequiter, 

• Peo. ». Heimesey, J 5 Wend., 146; Peo. ©. Badgely, 16 Id., 63; Peo. «. 
Ruloff, 3 Park., 401. 

' Wbar. Gr. L., 685, and cases cited. 

• Peo. V, Rankin, 2 Whee. Cr. Gas., 467. 

• Rex. o. Thompson, Leach G. L., 325. 

• 1 Whar. Gr. L., 686. 

• Ros. Gr. Ev., 39. 

» Ward r. Peo., 3 HiU, 393. 
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An inducement held out to a prisoner with reference to one 
charge will not exclude a confession of another offence, of which 
the prisoner waQ not suspected at the time the inducement was 
held out.^ 

Although a confession made under the influence of a promise 
or threat is inadmissible, yet there are many cases in which it has 
been held that, notwithstanding such threat or promise may have 
b^en made use of, the confession is to be receired, if it has been 
made under such circumstances as to create a reasonable presump- 
tion that the threat or promise had no influence, or had ceased to 
have any influence, upon the mind of the party. Thus, if the 
impression that a confession is likely to benefit him has been 
removed from the mind of the prisoner, what he says will be evi- 
dence against him; although he had been advised to confess.' 

In regard to the ceasing of the inducements held out to the 
prisoner, it is said by Mr. Justice BniiiJBB that there must be 
very strong evidence of an explicit warmng not to rely on any 
expected favor, and that it ought more clearly to appear that the 
prisoner understood such warning before his subsequent confes- 
sion can be given in evidence.^ 

Where the confession was made to a criminal after the magis- 
trate told the prisoner that it would be better for him to make a 
full confession, it was held not competent evidence, for such con- 
fession must be deemed to have been made under the hope of 
favor.* ' 

The term '* voluntary," in the rule of the common law, which 
excludes confessions unless shown to be voluntary, does not 
embrace all confessions which are not *' compulsory," but requires 
that the confession should have proceeded from the spontaneous 
suggestion of the party's own mind, free from the influence of 
any extraneous disturbing cause. It is because the confession is 
unreliable, not on the ground of any impropriety in obtaining it, 
that it is excluded.^ 

(b) The • inducement or threat must be made by a person in 

» Ros. Cr. Ev., 43. 

• Id., 45. 

* 2 East. P. C, 658. n 

* Peo. V. Ward, 15 Wend., 231, 

• Poo. V. McMahon, 15 N. Y. (1 Smith), 384. 
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authority ; and if not held out by a person in authority, the con- 
fession is admissible.^ 

The decisions are numerous and undoubted that the prosecutor 
or the person who, in the ordinary course of things will become 
so, the constable in charge of the prisoner, and any person hav- 
ing judicial authority over the prisoner, are persons in authority 
within the meaning of the rule. The rule also extends to the 
master or mistress of ithe prisoner, but only where t^e offence 
concerns the master or mistress." 

A summary of the cases shows that a confession is not admis- 
sible in evidence where it is obtained by temporal inducement,' 
by threat, promise or hope of favor held out to the party in 
respect of his escape from the charge against him, by a person in 
authority, or where there is reason to presume that such person 
appeared to the party i;o sanction such a threat or inducement.' 

Although the promise was made in consequence of a promise 
of favor, rendering it incompetent, yet if it leads to other facts 
which, independent of such confession, establish the prisoner's 
guilt, such facts may be given in evidence,* for the rule which 
excludes evidence of confessions of persons charged with crimes, 
where such confessions have been made under the inftuence of 
threats or promises, has never been held to exclude evidence of 
any facts which were ascertained in consequence of such confes- 
sions. The course pursued has usually been to admit proof of 
the words used by the prisoner, with reference to the extraneous 
facts, and then to receive proof of the facts themselves. It is not 
objectionable to receive evidence of facts discovered, in conse- 
quence of the confessions of the prisoner, t^he confessions them- 
selves being excluded, unless the prisoner should choose to have 
so much of his statement, as related to the facjs discovered, given 
in evidence in connection with the facts which he would undoubt- 
edly be entitled to.^ 

(c) Legal imprisonment does not operate to exclude a confes- 

• Ros. Or. Ev., 41 ; R. «. Spencer, 7 C. & P., 776; R. «. Taylor, 8 C. & P., 
733 ; R. 9. Moore, 2 Den. G. C, 526 ; Joy's Tr. on Confes. and Ghal., 23. 

• Rob. Or. Et., 42. 

' Joy on Confessions, &c. ; Whar. Gr. L., 692. See Peo. v. Bums, 2 Park., 34. 

• Jackson's Case, 1 City H. Rec., 28; Tucker'^Case, 5 Id., 164. 

• Duffy tr. Peo., 26 N. Y., 588. 

C. P. Vol. 11—14. 
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sion made during its continuance, where no threats^ or promises 
were used; and a confession made to an officer who has a prisoner 
in custody, is admissible, ^providmg it was not induced by impro- 
per means.^ 

(d ) A confession is admissible, although it is elicited by ques- 
tions put to a prisoner by a magistrate, constable or other person. 
Nor will a confession under oath be excluded by the fact that it 
was elicited by questions, eyen if they assumed the guilt of the 
prisoner, If no undue influence be used, and the party is not at 
the time under a criminal charge.^ 

The constable who arrested the prisoner said to him : " If you 
burnt the bam you had better tell me of if The prisoner made 
no confession to the constable, but on being questioned by the 
magistrate confessed his guilt, and it was held admissible.^ But 
the examination of an accused party, taken as such, is not admis- 
sible when such accused party is put on his oath and sworn and 
examined ; and the sworn statements of the prisoner are admitted 
or excluded as evidence against him, not upon the ground of 
immunity or privil^e, nor upon the rule, whether the rule for- 
bidding a committing magistrate to examine upon oath the person 
charged Vith a crime has been violated, but whether the circum- 
stances of the prisoner when examined were such as to render his 
testimony reliable. A judicial oath administered when the mind 
is agitated and disturbed by a criminal charge, may prevent free 
and voluntary mental action, and this is the reason for excluding 
evidence thus given.^ But where the wife of a prisoner died 
under suspicious circumstances, and an inquest was held, at which 
the prisoner attended voluntarily, and was sworn and examined 
as a witness, no charge having been made against him in his sub- 
sequent trial for the murder, it was held that this testimony before 
the coroner was admissible against him. It was to be deemed 
voluntary within the rule. The fact that the statements of the 
prisoner were made in the course of a jadidal examination, does 
not make them inadmissible where the witness is not in custody, 

^ Pm>. v. HcMiJion, 2 P^rk., 663; Peo. v. Rogers, 18 N. T., 9; 5 Pftrk., 522» 
364. 

* Peo. 9. Thomas, 3 Furk., 256; C<uii. v. Moshor, 4 Barr., 204. 

* 1 Wbar. Cr, L,, 690, and cases cited; Rex c. Thorton, 1 Moo. G. C, 27; 8 
C. k P., 176 ; Ros. Cr. Et. 

* Peo. V. Smith, 3 How., 226. 

* Pteo. ©. McMahon, 15 N. Y., 384; RTcrsing, 2 Park,, 663. 
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nor charged with the crime, and no threats or inducements are 
held out to induce a confession.^ 

(e) Where a confession has been obtained by artifice or decep- 
tion, but without the use of promises or threats, it is admissible. 
Thus it has been held that it is no objection that the confession 
was made under a mistaken supposition that some of the prisoner's 
accomplices were in custody, and even though some artifice had 
been used to draw him into that supposition.' 

(/) It is quite settled, generally, that a confession is only evi- 
dence against the party making it, and cannot be used against 
others ; nor is the confessdon of the principal evidence to prove 
his guilt upon the trial of the accessory.^ But a difficulty has 
arisen where a ^confession by one prisoner is given in evidence 
which implicates the other prisoners by name, as to the propriety 
of suffering those names to be mentioned to the jury ; but it is 
considered that the whole of the confession, whether verbal or 
. written, ought to be presented to the jury, not omitting the 
names.^ 

(^) The whole of an admission made by the prisoner is to be 
given in evidence, and if on the part of the prosecution a con- 
fession or admission of the defendant, made in the course of a 
conversation with the witness, be brought forward, the defendant 
has a right to lay before the court the whole of what was said in 
that conversation, not only so much as may explain or qualify the 
matter introduced by the previous examination, but even matter 
not properly connected with the matter introduced in the previ- 
ous examination, provided only that it relates to the subject mat- 
ter of the suit, because it would not be just to take part of a 
conversation as evidence against a party, without giving to the 
party at the same time the benefit of the entire residue of what 
he si^d on the same occasion. *' There is no doubt," says Mr. 
Justice BosQUONET, " that if the prosecutor uses the declaration 
of a prisoner, he must take the whole of it together, and cannot 
select one part and leave another ; but if after the whole of the 
statement of the prisoner is given in evidence, the prosecutor is 

* Peo. V. flendrickson, 10 N. Y., 13; 1 Park., 416; 9 How., 155. 

* Phil. £y., 8th ed., 427; R. v. Burkley, East T., 1818; Ros. Or. Et., 6th 
ed., 47. 

* R. «. Turner, Moody C. C, 347; Ros. Or. Ev., 48, 49. 

* Ros. Or. Ev., 49. See cases collected in 1 Lewin 0. C, 107; R. v. Fletcher, 
4 C. & P., 250 ; R. v, Clewes, Id., 221. 
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in a situation to contradict any part of it, be is at liberty to do 
so, and tben tbe statement of tbe prisoner, and tbe wbole of tbe 
otber evidence, must be left to the jury for their consideration, 
precisely as in any other case, where one part of the evidence is 
contradictory to the other.'' ^ 

(A) An admission on the part of a prisoner is not conclusiYe ; 
and if it afterwards appear in evidence that the fact was other- 
wise, the admission will be of no weight. Thus, upon an indict- 
ment for bigamy, where the prisoner had admitted the first mar- 
riage, and it appeared at the trial that the first marriage was 
void, for want of the consent of the guardian of the woman, the 
prisoner was acquitted.^ 

({) As to the mode of introducing confessions in evidence, it 
is unnecessary in general to negative any promise or inducement 
unless there is good reason to suspect that something of the kind 
has taken place. But if there be probable ground to suspect 
that an officer, in whose custody a prisoner has previously been, 
has been guilty of collusion in obtaining a confession, such suspi- 
cion ought to be removed in the first instance by the prosecutor 
calling such officer.' 

If, however, evidence of a confession should be received, and it 
afterwards appear from other evidence that an inducement was 
hold out, which, had it been known at the time, would have ren- 
dered the evidence inadmissible, the proper course for the judge 
to take is to strike the evidence of confession out of his notes, 
and to tell the jury ta pay no attention to it.^ 

In proving a confession, proof of the identical language is not 
required. It is enough to prove substantialjy what was said, and 
all that was said on the point in question.^ 

(k) On a prosecution for offering to vote when unqualified, the 
disqualification being that the accused was under twenty-one 
years of age at the time, the fact that he was under that age, and 
knew himself to be so, may be proved by his admissions, for an 
infant is competent to confess the truth, although not to make a 
contract.* 

» R. «. Jones, 2 C. & P., 629 ; Ros. Or. Ev., 51 ; 2 Brod. & Ring., 297. 
' 3 Stark. Ev., 1st ed., 1187. . 

• Ros. Cr. Bv., 53. 

« R. V, Gamer, 1 Den. C. C, 329. 

• Peo. ads Fowler, 18 How., 493. 

• Poo. V. Tripp, 4 N. Y. Leg. Obs., 344. 
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On the trial of an indictment for incest, charged to have been 
committed by a father with his daughter, the declarations of the 
defendant are competent evidence upon the question of consan- 
guinity.^ 

On the trial of an indictment for bigamy, the confessions of the 
defendant, though supported by proof of cohabitation and repu- 
tation, are not sufficient to establish the first marriage. Proof of 
actual marriage, either by the record or by evidence of an eye 
-witness, is requisite.^ 

(2) Confessions made by a prisoner are not necessarily incom- 
petent because he was intoxicated at the time they were made. 
It belongs to the jury to say how far the prisoner was affected 
when he made the confessions, and so decide what iveight they 
will give them.' 

{m) The foregoing remarks are intended to apply only to the 
confessions and admissions made by persons charged with offences, 
to third persons and not to those made to magistrates during 
the examination directed to be taken by the statute. 

^ 10. EVmENCB OF aooomfuges. 

An accomplice is a competent witness for the prosecution, 
although his expectation of pardon depend upon the defendant's 
conviction ; ^ and it has been repeatedly laid down that a convic- 
tion on the testimony of an accomplice, uncorroborated, is legal.^ 

In The People t;. Costello,^ Justice Beabdslet said, although 
it has often been said by judges and elementary writers that no 
person should be convicted on the testimony of an accomplice 
unless corroborated by other evidence, still, there is no such 
inflexible rule of law. It is a question for the juiy who are to 
pass upon the credibility of an accomplice, as they must upon 
that of every other witness. His statements are to be received 
with great caution, and the court should always so advise ; but 
if after all, lus testimony carries conviction to the minds of the 

' Peo. 0. Hairiden, 1 Park., 344. 

* Gohogan v. Peo., 1 Pork., 378 ; Peo. o. Humphrey, 7 John., 314. 

* Jefferds v. Peo., 5 Park., 522. 

* 1 Hale, 303; Gilb. £v., 136; 2 Hawk., ch.'46, § 94. 

* Ros. Or. £y., 121; Peo. v. Reeder, 1 Whee. C. C, 418; 5 Rog. Rec., 94; 1 
Denio, 83. 

* 1 Den., 83. 
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juiy, and they are fully conyinced of its truth, they should give 
the same effect to such testimony as should b.e allowed to that of 
an unimpeached witness, who is in no respect impUcated in the 
offence. Such testimony will authorize a conviction in any case. 
The court certainly should advise great caution on the part of the 
jury where the testimony depends upon the uncorroborated evi- 
dence of an' accomplice ; but they are not to be instructed as 
matter of law that the prisoner in such case must be acquitted. 

Lord Ellenbobouoh thus expressed his views upon this ques- 
tion : ^' No one," said he, ^' can seriously doubt that a conviction 
is legal, though it proceeds upon, the evidence of an accomplice 
alone. Judges, in their discretion, will advise a jiuy not to 
belieye an accomplice unless he is confirmed, or in only so far as 
he is confirmed ; but if he is believed, his testimony is unques- 
tionably sufiicient to establish the facts to which he deposes. It 
is allowed that he is a competent witness, xmd the consequence is 
inevitable that if credit is given to his evidence, it requires no 
confirmation from another vntness." ^ 

(a) But while the law is thus fully established that the testi- 
mony of an accomplice is legal evidence, and sufficient upon which 
to found; a conviction, the practice of the judges is almost inva- 
riable to advise juries not to convict upon the evidence of an 
accomplice who is uncorroborated ; and sometimes judges, where 
the evidence of an accomplice is the only evidence, take upon 
themselves to direct an acquittal of the prisoner ; and as the law 
now stands, it is universally agreed by all the authorities that if 
the accomplice were uncorroborated, a judge should advise a 
jury not to convict, although the advice of the court in such cases 
to acquit, the prisoner, is a matter resting within its discretion.* 
But it is stated that the practice of requiring confirmation of the 
accomplice docs not extend to misdemeanors.^ 

{b) In regard to the question as to what is the nature of the 
corroboration which ought to be required, it is unnecessary that 
the accomplice should be confirmed in. every circumstance which 
he details in evidence, for there would-be no occasion to use 

' Rex o. Jones, 2 Gamp., 132. See R. o. Attwood, 1 Lea., 464; Peo. v, Davis, 
21 Wend., 308 ; Haskins v, Peo., 16 N. T., 344. 

• Ros. Or. Ev., 6th cd., 121 ; Cow. and Iliirs notes to Phil. Ev., 4th Am., 
from 7th Lond. ed., 1505; Whar. 0*. L., 6th ed., 783; Com. v. Grant, Thatch. 
Cr. Cas., 438 ; Peo. v. Davis, 21 Wend., 109. 

• Per Gibbs, Atty. Gen., Rex v. Jones, 31 Uow. St. Tr., 315. 
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him at all as a witness if his narrative could be completely proved 
by other evidence^ free from all suspicion.^ 

It may, indeed, be taken that it is almost the universal opinion 
that the testimony of an accomplice should be corroborated as to 
the person of the prisoner against whom he speaks.^ 

Pabke, R, said : " My practice always has been to tell the 
jury not to convict the prisoner unless the evidence of the accom- 
plice be confirmed not only as to the circumstances of the crime, 
bat also as to the person of the prisoner." And Cbeswell, J., 
added : *^ You may take it for granted that the accomplice was at the 
committal of the offence, and may be corroborated as to the facts, 
but that has no tendency to show that the party accused was 
there.'^' And what appears to be required is, that there should 
be some fact deposed to, independently altogether of the evi- 
dence of the accomplice, which, taken by itself, leads to the infe- 
rence not only that a crime has been committed, but that the 
prisoner is implicated in it.^ 

(c) The practice of requiring the evidence of ian accomplice to 
be confirmed, seems to apply equally when two or more accom- 
plices are produced against a prisoner* Thus, in a case where 
two accomplices spoke distinctly to the prisoner, the court told 
the jury that if their statements were the only evidence, he could 
not advise them to' convict the prisoner, adding that it was not 
usual to convict on the evidence of one accomplice without con- 
firmation, and that, in his opinion, it made no difference whether 
there were more accomplices than one.* 

{d) A point about which the judges seem to have fluctuated, is 
sa to whether, where several are mdicted, and the evidence of the 
accomplice is coafirmed as to some only, and not as to others, 
the jury ought to be advised to acquit those against whom there 
is no confirmatiotiL 

The view taken in the majority of the cases is,, that when an 
accomplice speaks as to the guilt of several prisoners, and his tes- 
timony is confirmed as to a part of them only, it is proper for 
the judge to advise the juiy that it is not safe to act on his testi- 

' Cow. & H. notes to Phil. Ev., 1506; Peo. v, Davis, 21 Wend., 309. 

* See eases cited in Roscoe's Criminal Evidence, 122. 

• R. ». Stubbs, 25 L. J, M. C, 16. 

* Roscoe, 122. See Peo. v. Davis, 21 Wend., 109. 

• R. V. Noakris, 5 C, & P., 326. See 21 Wend., 109. 
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mony as to the prisoner or prisoners, in respect of whom he is 
not confiilned, for the accomplice may speak truly as to all the 
facts in the case, and at the same time substitute one of the pri- 
soners, against whom his testimony is unconfirmed, for himself, 
in his narrative of the transaction.^ 

^11. DYING DEOLARATIOXS. 

The dying declaration of a person who has receiTed a mortal 
injury, that is, declarations made under the apprehension of death, 
are constantly admitted in criminal prosecutions, when the death 
of the deceased is the subject of the charge agUinst the prisoner ; ' 
and this is so though the accused were not present, and had no 
opportunity of cross-examination, and even where the declara- 
tions were those of the wife against the husband.^ 

The constitutional provision, that the accused shall be con- 
fronted with the witnesses against him, does not abrogate the 
conunon law principle, that the declarations in extremis of the 
murdered person in such cases are admissible in evidence.^ 

Evidence of this kind, which is peculiar to the case' of homi- 
cide, has been considered by some to be admissible from neces- 
sity, since it often happens that there is no third person present 
to be an eye witness to the fact, and the usual witness in other 
felonies, viz : the party injured himself is got rid of. But it is 
also said that the general principle, upon which evidence of this 
kind is admitted, is that of declarations made in extremity, when 
the party is at the point of death, and when every hope of the 
world is gone, when every motive to falsehood is silenced, and 
the mind is induced by the most powerful considerations to speak 
the truth. A situation so solemn and so awful, is CQUsidered 
by the law as creating an obligation equal tx) that which is imposed 
by an oath administered in court, and probably it is the concur- 
rence of both these reasons which led to the admission of this 
species of evidence.^ 

(a) The deceased must have been competent as a witness, and 

^ Ros. Cr. £y., 123; R. v. Stubbs, supra; but see R. «. Dowber, 3 Stark. N. 
P. C, 34 (n). 

• 1 PhU. on Ev., 235. 

• Pco. V, Qreen, 1 Park., 11 ; 1 Den., 614. 

• 1 Whar. Cr. L., 670, and cases cited. 

• Ros. Cr. Ev., 6th ed., 29 ; 1 East P. C, 353 ; R. v. Woodcock, 1 Leach, 502. 
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the principle is laid down that in order to render these declara- 
tions in artiado moris admissible, they should come from a wit- 
ness who would be competent, if alone and on the stand. Thus, 
where the declarations weise made by a child only four years old 
to her mother, they were held inadmissible, because so young a 
person could not have had that idea of a future state which would 
render her competent.^ But where the child was eleven years 
old, of an intelligent mind, impressed with the nature of an oath, 
and expecting to die, the declaration was held receivable.^ 

(b) The evidence must have been admissible had the deceased 
been sworn, for nothing can be evidence in a declaration in articulo 
moris that would not be so if j;he party were sworn. On this 
rule, any thing the murdered person in articulo moris says as to 
facts is receivable, but not what he says as to matter of opinion 
or belief.^ 

(c) Dying declarations are only admissible when made by a 
person who is imder the influence of an impression that his disso- 
lution is impending. There must be no hope, not only of ulti- 
mate recovery, but of a prolonged continuance of life. If that 
impression exist in the mind of the sufferer, it will not render the 
statement inadmissible : that death does not in fact take place 
until some time afterwards, and in order to judge whether or not 
such is the mind of the person in question, the whole of the cir- 
cumstances must be looked at.^ With respect to the interval of 
time which may have elapsed between the dying declarations 
and the moment of death, there appears to be no rule founded 
on this circumstance alone ; nor is it consistent with the principle 
upon which dying declarations are received in evidence (which, 
as we have seen, depends on the state of the declarant's mind), 
that such declarations should be excluded if not made within any 
precise limit of time ; ^ but any hope of recovery, however slight, 
existing in the mind at the time of the declarations niade, will 
render the declarations inadmissible ; ^ and in order to render a 
dying declaration admissible, it must be shown to have been 

* R. V. Pike, 3 C. A P., 598. 

* R. «. Perkins, 2 Moo. 0. C, 135. 

* 1 Whar. Cr. L., 678. 

* Ro8. Cr. Ev., 6th ed., 31. 

* 2 Russ. on Cr., 753; R. v. Reaney, Dears. & B. C, 15. 

* 2 Russ. on Cr., 755, and cases cited. 
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made under irUch circumsjfcances as necessaiTly exclude the suppo- 
sition that the deceased might at the time entertain some hope of 
recovery ; and the absence of any settlement of affairs, of direc- 
tions as to his funeral, of taking leave t)f his friends and relatives, 
and such like, tends to show that all hope of recovery is not 
vanished from the mind, and may sometimes exclude a dying 
declaration.^ 

It is not neoessaty that the deceased should express any appre- 
hension of danger, for his consciousness of approaching death 
may be inferred not only from his declaring that he knows his 
danger, but from the nature of the wound, or his state of illness, 
or other circumstances of the case. And if it may be reasonably 
inferred from the nature of the woxmd, the state of illness and 
other circumstance that the deceased was sensible of his danger, 
his declarations are admissible.'^' 

{d) The declarations in efxJbtmds of a person who, if living, 
would be a competent witness, are inadmissible in evidence, either 
in a civil action or a crinunal prosecution, with the single excep- 
tion of cases of homicide, where the declaration of the deceased, 
after the mortal blow, as to the fact of the murder, is admitted.^ 
Thus, in a c^ where the prisoner was indicted for administering 
savin to a woman pregnant, but not quick with child, with intent 
to procure abortion, the woman was dead, and the prosecution 
tendered evidence of her dying declaration upon the subject, the 
court rejected the evidence, observing that, althou^ the decla- 
ration might relate to the causes of the death, still such declara- 
tions were admissible in those cases alone where the death of the 
party was the subject of the inquiry.* 

(e) The dying declarations of the deceased are as well admis- 
sible in favor of the accused aj3 against him. Thus, upon an 
indictment for manslaughter, a surgeon stated that the deceased 
seemed perfectly sensible of the dangerous state which he was 
in, and said he knew he could not get better^ and afterwards said, 
**I don't think he would have struck me if I had not provoked 
him." CioLERiDGB, J., at first expressed some doubt, but after- 

^ 2 Russ. on Cr., 756. 

• Id., 760; 1 Phil Ev., 235. 

' Wilson V. Boerem, 15 John., 236. 

* R. V. Hutchmson, 2 B. & C, 605. See 4 C. & P., 233. 
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"wards reoeived the evideix», obBemng that it might have an 
influeace on the amount of punishment.^ 

(/) If the dying declaration has been reduced to imting, and 
signed by the deceased, secondary evidence cannot be given of its 
contents.^ 

{g) The same principles of law are applicable to the contra- 
dictory statements of persons in extremis as to those of a witness 
under examination on oath;^ and with respect .to the effect 
of dying declarations, it is to be observed that, although there 
may have been an utter abandonment of all hope of recovery, it 
will *often happen that the particulars of the violence to which 
the deceased has spoken, were likely to have accrued under cir- 
cumstances of confusion and surprise, calculated to prevent their 
being accurately observed. The consequences, also, of the vio- 
lence may occasion an iiijury to the mind and indistinctness of 
memory as to the particular transaction. The deceased may have 
stated his inferences from facts, concerning which he may have 
drawn a wrong conclusion, or he may have omitted important 
particulars from not having his attention called to them. Such 
evidence, therefore, is liable to be very incomplete. He may 
naturally also be disposed to give a partial account of the occur- 
rence, although possibly not influenced by animosity or ill will. 
Such considerations show the necessity of caution in receiving 
impressions from accounts given by persons in a dying state, 
especially when it is considered that they cannot be subjected to 
the i^ower of cross-examination, a power quite as necessary for 
securing the truth as the religious obligation of an oath can be. 
The security also which courts of justice have in ordinary cases 
for enforcing truth, by the terrror of punishment and the penal- 
ties of perjury, cannot exist in this ca^e.^ 

Dying declarations are, of course, open to direct contradiction 
in the same manner as any other part of the case for the prosecu- 
tion; and as the prisoner is at liberty to show that the prosecutor, 
who appears in court against him, is not to be believed upon his 
oath, so he is at liberty not only to enter into the particulars of 
his state of mind, and of his behavior in his last moments, but he 

' R. o. Scaife, 1 Moo. & Rob., 551; 2 Lew. C. C, 150. 

• R. ©. Gay, 7 C. & P., 230. 
» 1 Whar. Cr. L., B82. 

♦ Ros. Cr. Ev., 6th ed., 35. 
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may also be allowed to show that the deceased was nof of such a 
character as was likely to be impressed with a religious sense of 
his approaching dissolution, and that no reliance is to be placed 
upon his dying declarations.^ ^ 

{h) It is for the court to decide upon the admissibility of the 
declarations ; and the truth of the facts put in evidence, to show 
that the declarations were made in view of speedy death, is fact 
for the court, and its decision on the facts it finds proven i» mat- 
ter of law, and may be reviewed.* 

' 2 Russ. on Cr. 764; 1 Phil. Ey., 9th ed., 298. 
* I Whar. Cr. L., 5th ed., 681, and cases cited. 
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No. 1. 

DISTBIGT ATTOBNBT'S APPLIGATIOK TO THB GOYBBNOB FOB A BBQUISITIOK 
yOB A 9UGITIYB FBOM JUSTIGB, FOUNDBD UPON A GBBTIFIBD GOPT OF THB 
IKDIOTMBNT AGAINST PBISONBB. 

See ante. Vol. 1, p. 77. 

To His Excellency Horatio Seymour, Goyemor of the State of New York : 

Application is hereby made for a requsition against Hiram Lifeight. 

I certify that I approve of the requisition. 

That the party complained of, to wit, said Hiram Lifeight, is a fbgitire from 
justice, and that I beUeve him to be at this time in the State of Massachusetts. 
That he fled from this State before arrest could be made, and that the ends of 
justice require that he should be brought back to this State for trial. 

This application is based upon an indictment, a certified copy whereof, fiir- 
nisbed by the derk of the* court in which it was found, is hereto annexed. 

It is affirmatiyely stated that no other application for a requisition for tho 
same person, for an offence arising out of the same transaction, has been previ- 
ously made. 

I hereby name the State of Massachusetts as the State upon which the 
requisition is asked, *id name G^rge Benedict, one of the constables of the 
county of Rensselaer, as a proper person to whom the warrant is to issue, and 
certify that said George Benedict has no private interest in the arrest of the 
said fugitive. 

Dated Troy, N. T., January 1st, 1868. 

, ROBERT A. LOTTRIDGE, 
District Attorney of the county of Rensselaer. 

{jSfnnex copy indidnuni, cerijfied to by the derk of the court in which it toa$ found.} 



No. 2. 



AFFIDAVIT TO AGCOMPAKT FOBBGOIKO APPLICATION. 

See ante. Vol. I, p. 80. 

State of New York, county of Rensselaer, ss : 

Michael A. Guy, of the city of Troy, in said county of Rensselaer, being 
duly sworn, says that he is a detective sergeant of police ; that he knows Hiram 
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Lifeight, named in the preceding application and certified copy indictment ; that 
the said Hiram Lifeight is a fiigitiye from justice, and that, according to the hest 
knowledge and helief of deponent, the said alleged fugitive is, at the time of 
making this application, in the village of North Adams, in the State of Massa- 
chusetts, and that the grounds of sueh belief are as follows, to wit : 
iJffen Mt forth the graumda of deponent's belief epecifiedUy.'] 

M. A. GUY. 

Subscribed and sworn to, &c. 

Thomas Nbakt, Justice of the Peace. 



No 3. 



APPLICA7I0K FOB A BBQUISITION FBOK THB 60VBBK0B FOB THB ABBBST OF 
A FUOZTIVB FBOX JUSTICB, BA8BD UPON AFFIDAVITS. 

See ante. Vol. I, p. 77. 

To His Excellency Horatio Seymour, Governor of the State of York : 

Applicatien is hereby made for a requisition against John Doe. 

I certify that I approve of the application. 

That the party complained of, to wit, said John Doe, is a fugitive from jus- 
tice, and that I believe him at this time to be in the State of Vermont. That he 
fled from this State before arrest could be made, and that the ends of justice 
require that he should be brought back to this State for trial. 

That this application is made upon affidavits, and that h^eto annexed is the 
certificate of the magistrate taking them; that, in his opinion, the party making 
them is to be believed, and that they make a proper case for a requisition. 

I further certify that if the &cts stated in the affidavits are true, they would, 
in my opinicm, result in a conviction. 

It is affirmatively stated that no application for a requisition for the same 
offence, arising out of the same transaction, has been previously made. 

I hereby name the State of Vermont as the State upon ^nJuch the requisition 
is asked, and designate Michael A. Guy, a sergeant of the Capital police of the 
State of New York, as a proper person to whom the warrant is to issue ; and I 
hereby certify that the said l^Iichael A. Guy has no private interest in the arrest 
of the said fugitive. 

Dated Troy, N. Y., January 1st, 1868. 

R. A. LOTTRIDGE, 

District Attorney of Rensselaer county. 

[Attach the affidavit referred to in the preceding application, which is gen- 
erally the affidavit or affidavits upon which the magistrate issued the warrant for 
the arrest of .the fugitive. In case no such warrant has been issued, then attacti an 
affidavit, stating the facts and particulars of the commission of the offence, and 
the means of knowledge or grounds of suspicion and belief that the alleged fxigi- 
tive is the guilty party, the same as if the affidavit wei^ drawn for a mi^Rtrate 
to issue a criminal warrant for his arrest. See precedents of complaints and 
examinations for warrants of arrest.] 
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No. 4. 

OBBTIFIGATB OF MAGISTRATE TO BE ATTACHED TO FOBEGOINO APPLIOATION. 

Sm ante, VoL; I, p, 78. 

I, Thomas Neaiy, of Troy, N-. Y., the magistrate before whom the forego- 
ing affidavit was taken, do hereby certify that the party making the same is, 
in my opinion, to be believed, and that said affidavit pa*e8ents a proper case for a 

requisition. 

T. N., 

Justice of the Peace and Police. Justice of the city of Troy, N. Y. 



No. 5. 

m 

i 

AFFIDAVIT TO BB ATTACHED TO THE FOBBGOIKG APPLICATIOK. 

See ante. Vol. I, p. 80. 

■ 

[7%e same as No, 2, ante J] 



No. 6. 

COirXTT clerk's CERTIFICATE OF OFFICIAL CHARACTER, BTC, OF THE 

MAGISTRATE. 

.See ante. Vol. I, p. 78. 

State of New York, county of Rensselaer, clerk's office, ss : 

I, J. T. Davis, derk of said county, do hereby certify that T. N., before 
whom the annexed affidavits were made, and whose name is thereto subscribed, 
and Y^o has also signed the foregoing certificate, was at the day of the date 
thereof, a justice of the peace, in and for said county, duly commissioned and 
sworn, and that his signature thereto subscribed is genuine. 

In testimony whereof, I have hereunto subscribed my name and affixed the 
seal of said county this 1st day of January, 18C8. 

[l. s] J. T. D., Clerk. 
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SURETY OF THE PEACE. 

No. 7. 

GOXPLAINT FOS THB PUSPOBB OF OBTAINING BUKBTT OF THB PXACB. 

See ante, Vol. I, page 83. 
County of Rensselaer, ss : 

James Brown, of the town of Greenbush, in the said county of Rensselaer , 
upon his oath complains that John Doe, of the dty of Troy, in said county of 
Rensselaer^ has threatened to commit an offence against the person [or ^^fto 
periy"} of the said James BroWn, to wit, to pdll (or "fcecrf," or "ititttm," or 
** conumt a grievous aaaauU and battery vpon,'* or **V)ound ")him, the said James 
Brown, and to do him some bodily harm, and that he hath just cause to fear 
that the said John Doe will kill (or " beaty** or "matm," or ** commit a grievous 
assault and battery upon,*\oT *'tDovnd*'} him, the said James Brown, or do him 
some bodily harm and mischief, (or to " bum the dtoeUing-house ofhim^ the said 
James Brown"), and that he hatii just cause to fear that the said John Doe will 
** bum his said dweUing-house *']. 

The said James Brown therefore prays that proper legal process may be 
issued, and that surety of the peace may be granted him against the said John 
Doe, and the said James Brown hereby states that he makes this complaint not 
from any private malice or ill-will towards the said John Doe, but simply 
because he is afraid, and has good cause to fear that the said John Doe will kill 
[or "beat,** or *'maim,** or ** commit a grievous assault and bctttery upon,** or 
" wound "] him, the said James Brown, or do him some bodily harm [or " that 
he will bum the dtoetUng-house of him the said James Brown**], 

Wherefore the said James Brown prays that a warrant may issue agamst 
the said John Doe, according to the provisions of the statute in such case made 
and provided, that the said John Doe may be arrested thereupon, and that such 
further prodeedings may be had in the premises, as to law and justice shall 
appertain. JAMES BROWN. 

The above named complainant, James Brown, on the first day of January, 
A. D. 1868, at the town of Greenbush, in the county of Rensselaer aforesaid, 
personally came before me, and by me being duly sworn, did make oath to the 
truth of the foregoing complaint by him subscribed. 

HENRY GOODRICH, 
Justice of the Peace. 



No. 8. 

EXAMINATION OP THB COMPLAINANT AND HIS WITNESSES UPON THB FOREGOING 

COMPLAINT. 

See ante. Vol. I, page 83. 
County of Rensselaer, ss: 

The examination of James Brown and William Jones, taken on oath bcfor 
me, Uonry Goodrich, a justice of the peace of said county of Rensselaer, in the 
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town of Gre0kibu6h in said oonnty, on the firet dftj of iiomtaj, A. D. 1808, 
npon the complaint pending before me of the said James Brown> againcrt John 
Doe, for the purpose of obtaining surety of the peace. 

The said James Brown, being bj me duly sworn, upon his oath says that, 
at the town of Oreenbush aforesaid, and in the drug store of Jaines Miller, in 
the Tillage of Greenbush, in said town of Oreenbush, the said John Doe did 
threaten to I** kill** the said James Brown, or do him BOtoB bodily ix^nry] or to 
[" hwn thi iwlUtig4i&u$€ of km, thB Mid Jamm ^rotm"], or to Iket^il^Me 
same tpnifie offhnee tokiHi hat bnn thftaUntd agtUiMi th/B pifB&n of property of 
the compkdnant'] and did, at the time and place last above xxkentioned, to wit, Cn 
the said first day of January, A. D. 1868, at the drug store of James Miller, hi 
the town of Greenbush aforesaid, make use of the following language, to wit : 
[** lunll pound your head to a jeUy "], or ["if you do not move out Of the homi 
you now lite in, I wHl hum it dawn over your head "], or [here itate thi ihreat- 
emng language u$ed of toorde epoken"]. 

And the said William Jones, being by me duly bwotti, upon hid oath says 
that he was present at the drug store of James Miller, in ^e town of Greenbui^, 
in said county, on the first day of January, A. D. 1868; that the s«d John 
Doe was also present, and that, in the presence and hearing of the said William 
Jones, the said John Doe did threaten to [here stale the nature of the offence 
threatevted to be committed against the person or property of the camplaifuuiJl'], and 
did on that occasion make use of the following language, to wit : [Here state 
the words, as near as may be, of the threatening language used.} And the said 
William Jones, upon his oath aforesaid, further says that, at divers other times 
and places, and among others at the Hudson River Railroad depot, in said town 
of Greenbush, he, the said William Jones, has heard him, the said John Doe, 
threaten to [" A»U," or '* heat," or ''inotfii," or " commit a grievous assault and 
battery upon," or "wound*'] him, the said James Brown [or "to bum the 
dweUing'house of him, the said James Brown "]. 

JAMES BROWN, 

WILLIAM JONES. 
Taken and subscribed before me, the day and year > 
in this examination first above mentioned, 5 

Hbkst Goodbich, Justice of the Peaoe. 



No. 9. 



WJlEBAKT of ABBBST to obtain SUBBTT of THl FBAOB, US9BD UPON TSB 

FOBBGOIKO COMPLAINT AND BZAMINATION. 

See ante. Vol. I, p. 84. 
County of Rensselaer, ss.^ 

The people of the State of New Tork, to any constable of said county. 
Greeting: 

Whereas, James Brown, of the town of Greenbush, in said county of Rens- 
selaer, has, this 1st day of January, A. D., 1868, at the town of Greenbush, in 

C. P. Vol. 11—15. 



226 APPENDIX OF FORBIS. 

said ootinty of Rensflelaer, made complaint in writing and upon oath before me, 
Henrj Goodrich, a justice of the peace of said county, that John Doe, of the dty 
Troy, in said county, has threatened to commit an offence against the person [or 
"property"'} of him, the said James Brown, to wit, to l"kiU" him, the said 
James Brown] or [to " hwm the dwdUng houte ofkun^ the emd Jamee ^roim,"] 
or to {here ttaU the specific offence threatened qgainet the person or property qfthe 
complainant'}, and has demanded surety of the peace against the said John Doe; 
and an examination upon oath haying been taken by me, as such justice of the 
peace, at the town of Greenbush aforesaid, in the count^of Rensselaer, aforesaid, 
on the 1st day of January, A. D., 1868, of the said James Brown, and also of 
William Jones, and it appearing to me from the said examination, on oath of 
said James Brown and William Jones, that there is just cause to fear the com- 
mission of the said offence by the said John Doe. 

These are, therefore, to command you, in the name of the people of the State 
of New York, forthwith to apprehend the said John Doe, and bring him before 
me at my office in the town of Greenbush, in the said coimty of Rensselaer, to be 
dealt with according to law. 

Given "under my hand" or ["under my hand and seal"] at the town of 
Greenbush, in the county of Rensselaer aforesaid, the 1st day of January, A. 
D., 1868. HENRY GOODRICH, Justice of the Peace. 



No. 10. 

RBCOGNIZAKCB TO CBSP THX PEACB. 

See ante. Vol. 1, p. 84. 

County of Rensselaer, ss.: 

Be it remembered that at the town of Greenbush, in the county of Rensse- 
laer aforesaid, on this 10th day of January, A. D. 1868, John Doe, of the town 
of Greenbush, in the county of Rensselaer aforesaid, and John Christie, of the 
city of Troy, in said county, personally came before me, Henry Goodrich, a jus- 
tice of the peace in said county, and seyerally and respectively acknowledged 
themselYes to be indebted to the people of the State of New York in the sum of 
two hundred dollars, to be levied of their respective goods and chattels, lands 
and tenements, to the use of the said people if de&ult shall be made in the follow- 
ing condition : 

The condition of this obligation is such that if the above bounden, John Doe, 
shall personally be and appear at the next court of sessions, to be held in and for 
the said county of Rensselaer, at the court house, in the city of Troy, in said 
county, and filuJl not depart the same without leave, and shall, in the meantime, 
keep the peace toward the people of this State, and particularly towards James 
Brown, then this recognizance to be void and of no effect, otherwise to remain in 
full force and virtue. JOHN DOE, [l. s.] 

JOHN CHRISTIE, [l. s.] 
Subscribed and acknowledged before me, > 
this 10th day January, A. D. 1868. 3 • 

Henrt Goodbich, Justice of the Peace. 
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No. 11. 

WARRANT OF COMMITMENT, WHBRB THB PRISONER NEGLECTS OR REFUSES TO 

GIVE THB FOREGOING RECOGNIZANCE. ' 

See ante, Vol. I, p. 84. 

Countj of Rensselaer, ss : 

The people of the State of New Tork, to any constable of the ooonty of 
Rensselaer, and to the keeper of the common jail of the said county, Greeting : 

• These are to command you, the said constable, forthwith to convey and 
deliver into the custody of the said keeper the body of John Doe, this day 
brought before me, Henry Goodrich, a justice of the peace of the said county of 
Rensselaer, and required by me as such justice to enter into a recognizance, with 
one sufficient surety, himself in the sum of two hundred dollars and the said 
surety in the sum of two hundred dollars, for his personal appearance at the 
next court of sessions to be held in apd for the said county of Rensselaer, at the 
court-house in the city of Troy, in said county, and not to depart the same 
without leave, and in the meantime to keep the peace toward the people of the 
State of New York, and particularly towards James Brown, who has demanded 
surety of the peace against said John Doe, befbre me as such justice of the 
peace as aforesaid, by a complaint in writing and upon oath, the said John Doe 
having fidled to find such security. 

And you, the said keeper, are required to receive the said John Doe into 
your custody in the said jail of your county, and him there safely keep until he 
shall find such security as aforesaid, or be otherwise discharged by du6 course 
of law. 

Given under my hand and seal, at the town of Greenbush, in the said county 
of Rensselaer, this tenlh day of January, A. D. 1868. 

HENRY GOODRICH, [l. s.] 
Justice of the Peace. 



No. 12. 

A SIMILAR WARRANT WHEN NO COMPLAINT UAS BEEN MADE BT THB PARTT 
WHOSB PERSON OR PROPBRTT IS THREATENED, BUT WHERE THB OFFENCB 
WAS COMMITTISD IN THB PRESENCB OF THB MAGISTRATE. 

See ante. Vol. I, p. 86. 

County of Rensselaer, ss : 

The people of the State of New York, to any constable of the said county of 
Rensselaer, and to the keeper of the common jail of said county. Greeting : 

These are to command you, the said constable, forthwith to convey and 
deliver into the custody of the said keeper the body of John Doe, charged by me, 
Henry Goodrich, one of the justices of the peace of the county of Rensselaer, 
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with iutTiog, on this first day of Jsnuaiy, A. D. 1868, at the town of Greenhnsh, 
in ssid opirntj, and in my presence, made an affray with one James Brown, or 
[fknatmud to hnm and deatrmf tht dveUing kouH qfone Jame$ Avton,] or [to 
kUl ant Jamet Braum,'] and the said John Doe ^haying then and there been 
required by me, the said justice, without any other proo( to enter into a recog- 
nizance, with a sufficient surety, hireself, in the sum of two hundred dollars, and 
the said surety in the sum of two hundred dollars for his appearance at the next 
court of sessions, to be held in the said county of Rensselaer, and not to depart 
the same without leare, and in the meantime to keep the peace towards the 
people of this Stete, and particulaiiy towards the said Janes Brown, the said 
Johm Doe haring Fsftiaed to find such secvity. 

And youy tha said keeper, ave hsveby rMjpiired to reeahe the said John Doe 
into yoor tmstody in the said jail, and him then safe^ keep until he shall find 
sueh seeuriiy as atoasaid. or he otherwiBe discharged by due course of law. 

Cfciren undw my hand and seal in Ae town of Greeidnish, in the county of 
Bensselasp aimaaid, this Wk day of Janaary, A. D. 1868. 

HENRY GOODRICH, [l. s.} 
Justice of the Peace. 



No. 13. 

WAUUKT TO BSLBASB PBI80KBB, WHO 18 GOMMITTBD UNDBB BITHBB OV THB 
BOABOOIKG WABBAirXS, HB HAYIKG SUBSBQUBHTLT GITBK THB SBCCBITT 
BBQUIBBD OF HIX. 

See ante. Vol. I, p. 85. 

County of Rensselaer, ss : 

The people of the State of New York, to the keeper of the common jail of 
the said county of Rensselaer, Greeting: 

These are to command you forthwith to release firom your custody the body 
of John Doe, if detained by you in the said common jail, for no other cause than 
what is specified in the warrant of commitment made by Henry Gfoodrich, one 
of the justices of the peace of the said county of Rensselaer, and dated the 10th 
day ol January, A. D. 1868, for not finding sureties of the p^ace upon the com- 
plaint of James Brown, he, the said John Doe, having since, his said commitment 
found such sureties before us. And for your so doing, this shall be your suffi- 
cient warrant. 

Witness, Charles J. Lansing and Thomas Neary, two of the justices of the 
peace of the said county of Rensselaer, at the city of Troy in said county, this 
12th day of January, A. D« 1868. 

CHARLES J. LANSING, [l. s.] 

Justice of the Peace. 

THOMAS NSARY, [l. s.] 

Justice of the Peace. 
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SEARCH WARRANTS. 
Na 14. 

COmrLAXXT TO OBIAIJf SBAIUIB WAJtftAVT. 

See aate, YbL I, p. 93. 

To John Smith, Esq., one of the justices of the peace in and for the county 
of Rensselaer: 

John Brovn, of the town of Greenbnsh, in said county, upon his oath, oom- 
pfadns that on the 1st day of January, I86S, at the town of Greei\buidi, in said 
county, one silYer watch, of the Tahie of ten dollars, and one gold ring, cf the 
value of fire dollars, of the goods, chattels and property of ths complainilnt, [or 
of one Sarah Birown, of Cfrunhiuh aforesaid^ who is the sister of this deponent, 
and toho is now sick (or alfsent from the said county of Rensselaer) and tmaUe, 
by reason thereof to make this eompkant,'] then and there being fbund, were felo- 
niously stolen, taken and carried away, to the great damage of this oomplamant, 
[or of the said Sarah Brovm] by John Doe [or 0^ seme person or persons who are 
to IMs comjplainant unknown,'] and that he hath just and reasonable cause to 
suspect, and doth suspect, that the said goods, chattels and property, or some 
part thereof, are concealed m the dwelling house [or barri, ^cJ] of John Doe, 
situated upon lot No. 20, Main street, in the Tillage of €freenbush, in said town 
and county, now occupied by the said John Doe, and that the grounds of this 
complainant's suspicion in regard thereto are as follows : [here eiate the grounds 
of the suspicion at length, so as to satisfy the magistrate that they are reasonable 
grounds of stupidon; and if a search of the house or place is desired to be made 
in the night time, the proof of concealment, in the house or place desired to be 
searched, must be posHive."] 

Wherefore this complainant asks that a search warrant may be duly issued, 
according to the provisions of the statute in such case made and provided, and 
that such prooeedings may be had thereon as to law and justioe doth appertain. 

Dated at Greenbush, in said county, this 10th day of January, A. D. 1868. 

JOHN BROWN. 
Subscribed and sworn before me, ") 
this 10th day of January, 1868. $ 

JoHK Smith, Justice of the Peace. 



No. 15. 

S%AMCB WAAEANT AUTHORUlilO SMAEdH » THV DAT TUCB. 

See ante, Vol. I, p. 94. 
Benssdaer county, ss : 

To the sheriff of said county, or to any constable of the town o£ Greenbush, 
in said county. Greeting : 

Whereas, John Brown, of the town of Greenbush, in said county, has 
made oath before me,* John Smith, a justice of the peace of said county, that on 
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the fint daj of Janntiy, 1868» At the town of Graenbosh in 8^ ooonty, one 
silTer wmtch, of the Tilne of ten dolkrs, ind one gold ring, of the valoe of fire 
doUin, of the goods, chattels and yiop e rt^ of the said John Brown [or of 
Sank Brown of GrtmbuBk i^bntaid], then and then being fonnd, were felo- 
nionsl J stolen, taken and carried awmj, to the gnat damage of the said Jchn 
Brown [or of the mad Sarah Bmai] hj John Doe [or by mtmepenon or penanM 
unbumm to the Mtdd John Brmon],* and that he hath jnst and reasonable ground 
to suspect, and doth soqiect, that the said goods, chattels and pnpertj^ or some 
of them, are concealed in the dwelling-^ionse [or barn, kcJ] of John Doe, situ- 
ated upon lot No. 20, Main street, in the Tillage of Oreenbnsh, in said town and 
countj, and now occupied bj said John Doe. And I, John Smith, justice of the 
peace as aforesaid, being satisfied that there is a reasonable ground for such sus- 
picion, do therefore command jou to search the said dwelling house (or bam^ 
4*6.) of the said John Doe, situated upon lot No. 20, Main street, in the 
Tillage of Greenbush, in the said town of Greenbosh and county of Rensselaer, 
in the day time ; and if the said aboTe mentioned goods, chattels and propoty, 
or any of them, shall be found upon such search, then that you bring the said 
goods, cliattels and property, so found by you, before me at my office, in the 
town of Greenbosh, in the county of Rensselaer aforesaid, to be-diq[N)8ed of 
according to law. 

GiTcn under my hand and seal at the town of Greenbush, in the county of 
Rensselaer aforesaid, the 10th day of January,' 1868. 

JOHN SMITH, [L. s.] 

Justice of the Peace. 



No. 16. 

SBA&CB WABBAKT AUTHORUIKO SRARCH IN THK NIGHT TIMB. 

See ante. Vol. I, p. 94. 

Rensselaer county, ss : 

To the sheriff of said county, or to any constable of the town of Greenbush, 
in said county, Greeting: 

Whereas, [continue as in the preceding form to the*']; and that the said 
goods, chattels and property, or some of them, are concealed in .the dwelling 
house [or 6am, JTc] of John Doe, situated upon lot No. 20, Main street, in ^e 
Tillage of Greenbush, in said town and county, and now occupied by said John 
Doe. And I, John Smith, justice of the peace as aforesaid, being satisfied that 
there is positiTC proof that said goods, chattels and property, or some of them, 
are concealed in the dwelling house [or bam, ^cJ], aboTe mentioned and described, 
of the said John Doe, do command you to seareh the said dwelling house [or 
6am, irC'] of the said John Doe, situated upon lot No. 20, Main street, in the 
Tillage of Greenbush, in the said town of Greenbush and county of Rensselaer, 
as well in the night time as in the day time, and if the said aboTe mentioned 
goods, chattels and property, or any of them, be found upon such search, then 
that you bring the said goods, chattels and property, so found by you, before 
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me, at my office, in the town of Greenbush, in the county of Rensselaer aforesaid, 
to be disposed of according to law. 

Given under my hand and seal at the town of Greenbush, in the county of 
Rensselaer aforesaid, the 10th day of January, 1868. 

JOHN SMITH, [L. s.] 

Justice of the Peace. 



No. 17. 

COMPLAINT F0& 8BABGH WAEBANT TO A JUSTICES' COU&T IK CITIES. 

See ante, Vol. I, p. 93. 

County of Rikssslabr, > . 

The Justices* Coubt op the City op Tboy, J 

William Briggs, of the city of Troy, in said county, being duly sworn, makes 

oath and complains before the justices of the justices' court, of the city of Troy, 

in said county, that on or about the 1st day of January, 1868, divers goods and 

chattels of the said William Briggs, to wit, one coat, of the value of ten dollars, 

and one gold watch, of the value of one hundred dollars, were feloniously stolen, 

taken and carried away from the possession of the said William Briggs, at Troy 

aforesaid, and that he has probable cause to suspect said goods and chattels, 

or part thereof, are concealed in the bam of one John Doe, on the comer of 

River and Eighth streets, in the city of Troy aforesaid, and upon his oath afor^ 

said, further states as ihe ground of his suspicion [here state the grovnde of 

Buspicumi ; and the said William Briggs prays that a precept may be issued to 

make search for said goods and chattels aforesaid, according to law. 

WILLIAM BRIGGS. 
Subscribed and swom this 2d day of > 
January, 1868, before me, > 

Thomas Neaby, Justice of the Peace. 



No. 18. 

SEABCH WABBAKT ISSUBD BY A JUSTICES' COUBT IN CITIES. 

.See ante. Vol. I, p. 94. 

County of Rensselabb, > . 

The Justices' Coubt of the City of Tboy, J 

The people of the State of New York, by the grace of God, free and inde- 
pendent, to the Capital police. Greeting : 

Whereas, James Brown, of the city of Troy, in said county, has this day 
made complaint on oath before the justices' court of the city of Troy, in said 
county, that divers goods and chattels of the said Brown, to wit, one coat, of the 
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yaloe of ten doUin» and one gold watch, of tlie Taliie of one hundred doUais, 
were felonionslj taken, stolen and carried away from the poeaeomon of the said 
James Brown, at the dtf of Troy aforesaid, on or about the Ist daj of Janoarj, 
1868, and that he has just and reasonable cause to suspect, and doth suspect, that 
said goods and chattels, or a part thereof are concealed in the bam of one John 
Doe, situate on the comer of Ei^th and River streets, in the dty of Troj, in 
said county, and upon his oath states that the ground of his suspicions are [ikere 
itaU the grmmdt of 9U8picum]. 

Ton are, therefore, hereby commanded and required forthwith, in the name 
of the people of the State of New Tork, with proper and necessary assistance, to 
enter into the aforesaid premises, and there diligently search for said goods and 
chattels : and if the same, or any part thereof shall be found upon such sean^ 
you are required to bring the goods and chattels so found before said court, that 
further proceedings may be had in the premises, according to law. 

Witness— Uriel Dexter, Thomas Neary and Richard G. Jennyss, justices of 
[l. 8.] the said court, and the seal thereof. Dated at Troy, this 2d day 
of January, 1868. 

By the court, P. L. JONES, Qerk. 



No. 19. 

BBTURK TO SBAfiCH WARBANT. 

See ante, Vol. 1, p. 96. 

Rensselaer county, ss : 

I haye executed the within search warrant, as I am within commanded* by 

making diligent search in the place designated in the said warrant, for the goods 

therein described [but cannot find the said goods or any part thereof], [or / ftove 

found the said goode and now have them, as I am within ammumded.l 

Dated January 5, 1868. 

GEORGE BENEDICT, Constable. 



CORONEKS' INQUESTS. 
No. 20. 

SUBPOSKA FOB WITKBS8. 

See ante, Vol. I, p. 104. 

State of New Tork, Rensselaer county, ss : 

The people of the State of New Tork to A B, C D, and E F, Greeting : 
We command you^ and each of you, that all excuses and business bein^ laid 
aside, you and each of you be and appear in your proper persons before the 
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undersigned, one of the coroners of the said comity, at the court house, in the 
city of Troy, in the said county, on the 5th day of January, 1868, at 10 o'clock 
in the forenoon, to give evidence concerning the death of John Doe, [or ofa^- 
son vmknown\. Hereof &ii not at your peril. 

Witness my hand, this 1st day of Januay, 1868. 

THOMAS HURLEY, Coroner. 



No. 21. 

OATH TO WITNESS. 

See ante, Vol. I, p. 104. 

The evidence which you shall give upon this inquest, touching the death [or 
WQunding\ of John Doe, [or of the person whose body has been viewed], shall he 
the truth, the whole truth, and nothing but the truth. So help you Qod. 



No. 22. 



OATH TO IKTBBPBBTBR. 

See ante. Vol. 1, p. 104. 



You shall truly interpret to the witness the oath that shall be administered 
to him upon this inquest, and shall also truly interpret between the coroner^ the 
jury and the witness, so help you God. 



No. 23. 

OATH TO BB ADMIKI8TBBBD TO THB FOBBMAK OF A COBONBB'S JUBT. 

See ante, Vol. 1, p. 103. 

You do swear that you will, well and truly, inquire how, and in what manner, 
and when and where, thd person lying here [or as the case may he] came to his 
death [or was wounded], and who such person was, and into all the drcumstanoee 
attendhig such death [or wounding], and by whom the same was produced, and 
that you will make a true inquisition thereof^ according to the evidence offered 
to you, or arising from an inspection of the body. So help you God. 

C. p. Vol. n— 16. 
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No. 24. 

OATH TO THB OTHBB JITBOBS. 

See ante, Vol. I, page 103. 

The same oath which A. B.> the foreman of this inqaest, hath, on his part, 
taken, jou and each of you do now take, and shall well and truly ohserve and 
keep, on your parts. So help you God. 



No. 25. 

ATTAOaMBKT AGAINST A WITNESS. 

See ante, Vol. I, page 104. 

The People of the State of New Tork: 

The sheriff or to any constable of the county of Bensselaer, Greeting: 
We command you that you attach Charles R. Mallory and bring him before 
the undersigned, one of the coroners of said county of Rensselaer, at the dweU> 
ng house of James Gurley, in the dty of Troy in said county, forthwith, to 
testify upon a certain inquest, then and there to be had, upon the body of John 
Doe [or of a person whose name is unktwwn, or of a nude infant chUd}, and also 
to answer all such matters as shall be objected against him. For that he, having 
been duly -subpoenaed to attend upon such inquest, has refused or neglected to 
attend in oonformity to such subpoena, and haye you then and there this writ. 
Witness the hand of the said coroner this *5tii day of January, 1868. 

THOMAS HURLEY, Coroner. 



No. 26. 

BBTU&N TO THB FOBBOOING ATTACHMBNT. 

See ante. Vol. 1, page 104. 

I certify that I have arrested the within named Charles R. Mallory, and 
hare him in my custody now here, as I am within commanded. 
Dated January 5, 1868. 

M. V. A. FONDA, 
Sheriff of Rensselaer county. 
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No. 27. 

GBKBBAL FOBM \>V INQUISITION. 

See ante. Vol. I, page 106. 

State of New York, Rensselaer ooimtj, ss : 

An inquisition, indented and taken at the American Hotel [or the dwelling 
houee of A B\y in the city of Troy, in the county of Rensselaer, this fifth day 
of January, in the year of our Lord one thousand eight hundred and sizty-eig^t, 
before me, Thomas Hurley, one of the coroners for the county aforesaid, on the 
Tiew of the body of John Doe [or o/ afitTwn, tm^moion, or of a malU vafosni^ 
then and there lying dead, upon the oaths and affirmations of A B, D, £ F^ 
etc. [etaie the tuanee of the jwrorel^ good and lawful men of the State of New 
York, duly chosen, who being then and there duly sworn and charged to inquire, 
on behalf of the people of said State, where, whoi, how and after what manner 
the said John Doe [or the aaid pereon unknown, or the otdd male child] came to 
his death, do upon their oaths and affirmations, say that the said John Doe [or 
the eaid penon unknmDn, or the eaid male rhUd, — Here etate the finding qf the 
jury, the appearance of the body, marks of violence, etc.} 

In witness whereof, we, the said jurors, as well as the coron^ aforesaid, 
haye to this inquisition set our hands and seals, at the time and place aforesaid. 

X Y, Foreman, [l. b.] 
A B, [l. s.] 
C D, [l. 8.] 
£ F, [l. 8.] 
etc etc etc 
THOMAS HURLET, Coroner, [l. 8.] 



No. 28. 

STATBMBNT FOB INQUISITION WHBN THB DBGBASBD WAS MUBDBBBD. 

See ante, Vol. I, page 106. 

• 

"One A B, of the city of Troy, in the said county of JUnsselaer, on the 
26th day of December, 1867, at the said city of Troy, feloniously and of malice 
aforethought made an assault upon the body of the said John Doe, then and 
there present; and the said A B, with a certain knife made of iron and steel 
[or, with a certain aharp pointed wietrvment to the jvrore aforuaid unknown], 
violently and of malice aforethou^t inflicted a mortal wound upon the left side 
and breast of the said John Doe, of which said wound the said John Doe then 
and there instantly [or ahortly thereafter, towU:onthe ^tk day of December, 
1867, at the city of Troy, aforeeaid] died. And so the jurors aforesaid say that 
the said A B did then and there feloniously kill and murder the said John Doe 
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[or person unknown], in maimer and form aforesaid, against the peace of the 
people of the State of New York and their dignity. 

Or *' with a certain heavj dab of wood about three feet long [or bUld of 
wood] or piece of iron about six feet long and two inches square, willfully, felo- 
niously and of malice aforethought, inflicted a mortal wound upon the head of 
the said John Doe, of which he then and there died. And so the jurors aforesaid 
say," &c. {Continue as above,"] 

Or " with a certain pistol, known as a reyolver [or with a rifle gun, akot gun 
or muekef], then and there loaded with gunpowder and lead, he, the said A B, 
inflicted a mortal wound upon the lower part of the body or abdomen of the said 
John Doe, of which he then and there died. And so the jurors aforesaid say, 
&c. IConclude as tdfove,] 

Or " placed a certain jMir of suspenders [or cord] about the neck of the said 
John Doe, and did then and there, violently, feloniously and of malice afore- 
thoiig^ht, choke, strangle and suffocate the said John Doe, of which choking, 
strangling and suffocation the said John Doe then and thm instantly died; and 
so the jurors aforesaid say," &c. {Condude aa above.] ^ 

Or *^ di^ mix and mingle a certain quantity of white arsenic, the said A B then 
and there knowing the same to be a deadly poison, in a certain quantity of coffee ; 
and the said A B then and there contriving and intending the said John Doe 
with poison, feloniously to kill and murder, did feloniously, willMly and of his 
malice aforethought, give the poison so mixed and mingled as aforesaid to the 
said John Doe to take and drink and swallow, and the said John Doe not 
knowing that the same was pdison, by the procurement of the said A B, did drink 
and swallow the said poison, so as aforesaid mixed, whereof the said John Doe 
became sick and distressed in body, and afterwards, on the day aforesaid, at the 
city of Troy aforesaid, did die of the poison aforesaid : and so the jurors afore- 
said say, &c. {Conclude as above.] 



No. 29. 

A SIKILAB 8TATBHENT IN A CASB OF. SBLF-DEFBNCB. 

See ante. Vol. I, p. 106. 

" The said A B made a violent assault upon one G D with force and arms and 
with Uie intent to kill, maim or dangerously wound the said D, and did thereby 
put him, the said C D, in imminent danger and bodily fear of his life; and the 
said D, then and there, in self-defence, seized a loaded pistol [or a knife, 
bludgeon or olherinetrumewt] and shot [stabbed or struck] the said A B in his left 
breast, [or wounded the said jt Bin the head], whereof he the said A B instantly, 
[or thereafter, on the 27ih day of December, 1867, <it the city of 2Voy aforesaid] 
died<; and so the jurors aforesaid, upon their oaths aforesaid, say that the said 
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shooting [or stabbing or biaw} was not done feloniously or with malice afore- 
thought, or against the peace of the people of the State of New York and their 
dignity, hut was so done hy the said G D in self-defence." 



No. 30. 

WHXBB ONS 0OMXIT8 SUICIDB. 

See ante, Vol. I, p. 106. 

"The said John Doe did, on the 30th day of December, 1867, at the city 
of Troy, in said county of Rensselaer, voluntarily and of his own malice afore- 
thought, drown himself in the Hudson riyer [or, voluntarily and of his own 
malice aforethought hanged himself by a rope fastened to a beam in the garret 
of his dwelling-house, whereby he was choked and suffocated, and of such 
hanging and choking did die]." 



No. 31. 

WHEBB THB PBBSON DIED FBOH INTBMPBBAKCB AKD WANT OF FOOD. 

See ante. Vol. I, p. 106. 

" The said John Doe, being an intemperate person and having no home, but 
being of vigrant habits, and having taken no food for some time, but having 
drank of intoxicating liquors freely during'that time, and being constantly drunk 
or intoxicated, did, on the 26th day of December, 1867, at the dty of Troy in 
said county, die. And so the Jurors aforesaid, upon their oath aforesaid, do say 
that the said John Doe did die in consequence of the use of intoxicating liquors. 
Which death was hastened by abstinence from food, and not otherwise.^ 



9> 



No. 32. 

WHBBB ONE IS AGCIDEKTALLT DBOWNBD. 

See ante. Vol. I, p. 106. 

" The said John Doe, on the 25th day of December, 1867, went into the 
Hudson river, in the city of Troy aforesaid, to bathe [or fell from a boat or 
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bridge, or a h^ai wa$ uptd, orwutkatingvpon iheinand iketamehroke iknugk 
and the $md John Doe funA in the water], and then and there aocidentalljand by 
misfortune was suffocated and drowned in the waters of said river, of which 
suffocation and drowning the said John Doe then and there died. And so the 
jurors aforesaid, upon their oaths aforesaid, say that the said John Doe, in man- 
ner and form and by the means aforesaid, accidentally and by misfortune came 
to his death, and not otherwise." 



No. 33, 

BTATBMBITT POB IKQUISITIOK WHBBB A BASTABD CHILD IS DBSTROTBD. 

See ante, Vol. I, p. 106. 

" One Sarah Turner, being pregnant with a female child, was, on the 26th 
day of December, 1867, at the city of Troy, in said county, alone and secretly 
deliyered of the said female child, and brought forth the same alive, and the said 
Sarah Turner then and there feloniously and with malioe aforethought^ and with 
the intention of destroying the said new-bom female child, threw the same into 
a certain privy there situated, by means whereof she, the said new-bom female 
child, in the soil and filth therein contained, was then and there suffocated and 
smothered, and of which suffocation and smothering she, the said new-bom 
fenude child, instantly died." 



No. 34. 

A STATBMBNT WHBBB ONB HAS DIBD A KATUBAL DBATR. 

See ante, Vol. I, p. 106. 



cc 



The said John Doe, on the 30th day of January, 1868, at the city of 
Troy, in the county aforesaid, was found lying dead in the public highway 
known as River street, near the State dam, and that he had no mark of violence 
upon his body. And so the jurors aforesaid, upon their oaths aforesaid, say that 
the said John Doe died by the visitation of God, in a natural way, and not 
otherwise." 
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No. 35. 

BXAMIKATIOK OF WITNBSSBS BBFOBB A COBOKBB'S JUBT (TO BB ATTACHBD TO 

THB INQUISITION.) 

See ante, Vol. I, page 108. 

Rensselaer county, ss: 

Examination of witnesses produced, sworn and examined on this 1st day of 
January, 1868, at the city of Troy in said county, hefore Thomas Hurley, one of 
the coroners of said county, and A B, D, etci, jurors, good and lawful men of the 
said county, duly summoned and sworn by the said coroner, to inquire how, and in 
what maimer, and when and where John Doe [or a penon unAmoton, etcJ] came 
to his death [or woi wnmded], and who such person was, and into all the 
circumstances attending such death [or waundingjy and to make true inquisition, 
according to the evidence, or arising firom the investigation of the body. 

Charles R. Squire, being produced and duly sworn* says that : [Here insert 
his testimony.'] 

Signed, C. R. S. 

Subscribed and sworn before 7 
me, January Ist, 1868. 5 

Thomas Hublbt, Coroner. 
[Add the evidence of the other toitnesses in a similar manner,'] 

I do hereby certify that the testimony of the several witnesses appearing 
upon the foregoing inquest was reduced to writing by me, and the same sub- 
scribed by said witnesses in my presence, and that the said testimony is the 
whole of the testimony taken on such inquest, and that the same is correctly 
stated as given by the witnesses respectively. 

Dated January 1st, 1868. 

THOMAS HURLEY, Coroner. 

[In a case tohere the accused has been arrested and examined by the coroner 
after the exandnaHon of the mtnesses, conclude as follows :] 

After the examination of the foregoing witnesses, the said A B, the prisoner, 
was then and there examined by me (after having first been duly infi>rmed by 
me of the charge against him, and that he was at liberty to refiise to answer 
any question that might be put to him, and after being allowed a reasiMiable 
time to send for and advise with oounsel), and on such examination the said 
A B answered that his name is A B; that he is by trade a mason, and [hers 
state kls further answers^ or thai, 6y the advice of his counsel^ he dsdines answer- 
ing any further qusstums.} 

I certify that the foregoing is a oonect statement and aocoont of the exam- 
ination of the several witnesses, .and of the prisoner, taken by and before me on 
the 1st day of January, 1868, at the city of Troy, and the whole of the testimony 
given by the said several witnesses, and of the statements and answers given by 
the said prisoner, A B ; and I ftirther certify that the statement and examination 
of the said A B were reduced to writing by me, and were read by me to the 
lid A B, and were corrected by him, and made conformable to what he declared 
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to be the truth, and that they contain all of the said statement made and 

answers given by the said A B, upon such examination. 

Dated January Ist, 1868. 

THOMAS HURLEY, Coroner. 



No. 36. 

COROKEB'S WAIUIAHT FOB THB ABBSST OF THB PBBSON WHO HAS BBBK CHAB6BD 

BT THB IKQUI8ITI0N WITH KUBDBB. 

See ante, Vol I, p. 108. 

To the sheriff or any of the constables of the county of Renssdaer, Greeting : 

Whereas, by the inquisition of six [or ] good and lawful men of said 

county, taken upon their several oaths before me, Thomas Hurley, one of the 
coroners in and for said county, at the dwelling-house of Lawrence Smith, at the 
city of Troy in said county, A B is charged with having feloniously kiUed and 
murdered John Doe; you are, therefore, .hereby commanded in the name of the 
people of the State of New York, forthwith to arrest the said A B, and bring 
him before me to be dealt with according to law. Hereof fiul not at your peril. 

Given under my hand and seal at the city of Troy, in the said county of 

Rensselaer, this 9th day of January, 1868. 

THOMAS HURLEY, Coroner. 



No. 37. 

BBCOGKIZAKGB BT WITKBSS ON COBONBB'S IKQ0BST. 

See ante. Vol. I, page 108. 

Rensselaer county, ss : 

Be it remembered, that on this 1st day of January, 1868, A B, C D and E F, 
of the city of Troy in said county, personally came before me, Thomas Hurley, 
one of the coroners of the said county of Rensselaer, and severally acknowledged 
themselves to be indebted to the people of the State of New York, each sepa- 
rately, in the sum of one hundred dollars, to be made and levied of their goods 
and chattels, lands and tenements to the use of the said people, if de&ult shall 
be made in the condition following : 

The condition of this recognizance is such, that if the alteve bounden A B, 
G D and E F, shall personally be and appear at the next court* of sessions [or 
of oyer and terminir]f to be held in and for the said county of Rensselaer, to give 
evidence on behalf of the said people against Matthew Higgins, for feloniouslj 
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killing and murdering John Doe, as well to the grand jury as to the petit jury^ 
and do not depart the said court ^thout leave, then this recognizan<!e to be roid 

and of no effect, otherwise to remain in full force. 

AB. 
CD. 

SF. 
Subscribed and acknowledged before me 7 
the day and year first above written. ) 

Thomas Hublbt, Coroner. 



No. 38- 

A SIlflLAB BBGOOKIBAKOB WHBBB THB WITNB8S FUBKI8H1S A SXrBBTT. 

See ante, Vol. I, p. 108. 

County of Rensselaer, ss : 

Be it remembered' that on this Ist day of January, 1868, A B, of the city of 
Troy, in said county, as principal, and C D, of the city of Albany, N. T., as 
surety, personally came before me, Thomas Hurley, one of the coroners of the 
said county of Rensselaer, and severalty acknowledged themselves to be indebted 
to the people of the State of New, that is to say, the said A B, principal, in the 
sum of one hundred dollars, and the said C D surety in the sum of one hundred 
dollars, separately to be levied of their respective goods and chattels, lands and 
tenements, to the use of the said people, if defitult shall be made in the condition 
following : 

The condition of the above recognizance is such that if the above bounden, 
A B, shall personally be and appear at the next court, kc. [Conekuk aaintke 
fongiringform after the *.] 



No. 39. 

WABBANT OP COXMITXBKT BT OOBONBB. 

See ante, Vol. I, p. 108. 

Rensselaer county, ss : 

To the sheriff or any of the constables of the county of Rensselaer, and to 
the keeper of the c^nmon jail of said county : 

Whereas, A B having been charged upon inquisition taken before me, 
Thomas Hurley, one of the coroners of said county, on the 1st day of January, 
1858, on the oaths of C D, E F, &c. [the jurors], with having, on the 21st day 

C. p. Vol. n— 17. 



242 APPENDIX OF FORMS. 

of December, 1867» at the dty of Troy, in said county, felonioiisly and of maHoe 
aforethought, killed and murdered John Doe, and the said A B haying been 
brought before me as such coroner; and on the examination of A B and C D, 
witnesses upon said inquest, on oath, and on the examination of the said A B, 
without oath [he having been previously informed by me of the charge made 
against him, and that he was at liberty to refuse to answer any question that 
might be put to him, and after having been allowed a reasonable time to send for 
and advise with counsel], and upon the examination of the whole matter, it 
appearing to me that the said crime has been committed, and that there is pro- 
bable cause to believe the said A B guilty thereof, as is stated and set forth in the 
aforesaid inquisition. 

These are therefore to command you, the said sheriff and constables, and each 
of you, that you forthwith convey and deliver to the said keeper of the said jail 
the body of the said A B;-and you, the said keeper, are hereby required to 
receive the said A B into your custody in the said common jail, and him there 
safely keep until he shall be discharged by due course of law. 

Given under my hand and seal atdthe city of Troy, in the county of Rensse- 
laer, this 2d day of January, 1868. 

THOMAS HURUST, [l. s.] Coroner. 



BASTAKDY. 
No. 40. 

APPUOAiriOK TO BH MADB BT AS OVBBSKER OR SUPRRtKTKNl)EKT OF THR POOR 

FOR AK BXAXINATIOK IN A BASTARDT OASB. 

See ante, Tol. I, p. 115. 

County of Rensselaer, ss: 

To Henry Goodrich, Esq., one of the justices of the peace of the said 
county of Rensselaer: 

Whereas, Jane Doe is pregnant of a child, likely to be born a bastard, and 
to become chai^eable to the said county of Rensselaer [or to the town of Grmn- 
bash in said county, or has been delivered of a bastard chUdy which is ikar^eMe, 
or Ukdy to become ehargeabUy to the said county of Rensselaer^ or to the toum of 
Chreenbush in said county], the undersigned, one of the superintendents of the 
poor of said county [or one of the overseers of the poor tf thesaid town of Qrseit^ 
hush in said eomty'], hereby makes an application to you, pursuant to the 
statute hi such case made and provided, to make an inquiry into the tacts and 
circumstances of the case. 

Dated Greenbush, January 1st, 1868. ^ 

JOHN CONWAY. Jr., 
Superintendent of the Poor of the ooimty of Rensselaer, 
or Overseer of the Poor of the town of Oreenbush in the county of Rensselaer J] 
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No. 41. 

BXAMIKATIOK 07 MOTHB& OV A BASTARD CHILD BBFOBB ITS BIBT9. . 

See ante^ Vol. I, p. 115. • 

Ctunty of Rensselaer, ss : 

The examination of Jane Doe, of the town of Greenbush in the said county 
of Rensselaer, taken on oath before me^ Henry Goodrich, one of the justices of 
the peace of the said county of Rensselaer^ at the town of Greenbush in said 
county, on the first day of January, 1868. 

The said Jane Doe, on her oath aforesaid, before me, as such justice of the 
peace as aforesaid, at the time and place aforesaid, says* that she is now preg- 
nant of a chUd, likely to be bom a bastard, and to become chargeable to the 
aa^ county of Rensselaer [or to the town of Greenbush in the said county of 
jRmsseJaer], and that WiUiam Gray, of the said town of Greenbush, is the 

father of said child. 

JANE DOE. 
Subscribed and sworn to before me > 
this 1st day of January, 1868. V 

Hbnbt Goodrich, Justice of the Peace. 



No. 42. 

A SIMILAR BXAJCIITATION AJVSR THE BIRTH OF THB BASTARD CHILD. 

See ante, Vol. 1, p.. 115. 

{A in the preceding form to the *] that on the twentynsixth day of Decem- 
ber, 1867, at the town of Greenbush in said county, she was delivered of a male 
[or femdde} child, which is chargeable [or Kkely to become chargeabW} to said 
oonnty of Rensselaer [or ta the town of Cheetduah in ami coimly], and that 
William Gray, of the said town of Greenbush, is the ihther of said child. 

JANS DOS. 
Sabscribed and sworn before me this > 
first day of January, 1868. $ 

Ubkrt Goodrich, Justice of the Peace. 



No. 43. 

WARBAKT of ARBBST fob tab FUTATITB FATHBB BBFOBB THB BIRTfl OF THB 

CHILD. 

See ante. Vol. I, p. 115. 

County of Rensseber, ss : 

To any constable of said county. Greeting: 

Whereas, upon the application of John Oonway, one of the superintendents 
of the poor of said oonnty lor one of the aoerseera of the poor of the letsu <f 
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Grunbush^ tn Mid eotmi^], duly made to me, Henry Goodrich, one of the jus- 
tices of the peace of the said county of Rensselaer, I have ascertained by the 
examination of Jane Doe, of the town of Greenbush, in said county,* that she, 
the said Jane Doe, is now pregnant of a child likely to be bom a bastard, and to 
be chargeable to the said county of Rensselaer [or to the town of Grtenhush, in 
said county], and that William Gray, of the said town of G^reenbush, is the 
reputed fiither of such child. 

These are therefore to conmiand you forthwith to apprehend the said WDliam 
Gray, and bring him before me, at my office in the town of Greenbush, in the 
county aforesaid, for the purpose of having an adjudication respecting the filia- 
tion of such child likely to be bom a bastard. 

Witness may hand and seal, at the town of Greenbush, in the county of 
Rensselaer aforesaid, this 1st day of January, 1868. 

HENRT GOODRICH, Justice of the Peace. 



No. 44. 

A SUflLAB WARRANT AFTER THS BIRTH OF THB BASTARD CHILD. 

See ante. Vol. I, p. 115. 

[Ja in the ftreceding form to the *] that on the 26th day of December, 1867, 
at the town of Greenbush, in said coimty of Rensselaer, she, the said Jane Doe, 
was delivered of a mUe [or femaW] bastard child, which is chargeable [or Ukebf 
to become chargeable'] to the said county of Rensselaer [or to the town of Green- 
bush, in said county], and that William Gray, of the said town of Greenbush, is 
the reputed &ther of said bastard child. 

These are therefore to command you forthwith to apprehend the said Wil- 
liam Ghray, and bring him before me, at my office in the town of Greenbush, in 
the coimty aforesaid, for the purpose of having an adjudication respecting the 
filiation of such child likely to be bom a bastard. 

Witness my hand and seal, at the town of Greenbush, in the county of 
Rensselaer aforesaid, this 1st day of January, 1868. 

HENRT GOODRICH, Justice of the Peace. 



No. 45. 

A SIMILAR WARRANT ISSITBD BBFORB BIRTH OF THB CHILD BT A SPRGIAL JUS- 

TIGBS' COURT IK A CITT. 

8ee ante. Vol. I, p. 115. 

County of Rensselaer, > 

The Justices' Court of the city of Troy, 5 ™* 

The people of the State of New York, by the grace of God, free and inde- 
pendent, to the Capital police. Greeting : 
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Whereas, Jane Doe, of the city of Troy, upon her examination on oath 
before Thomas Neary, one of the justices of the justices' court of the city of Troy, 
had this 1st day of January, 1868, did declare that she is now pregnant of a 
child, likely to be bom a bastard, and to become chargeable to the city of Troy 
aforesaid, and that William Gray, of the said city of Troy, is the &ther of* said 
child so likely to be bom a bastard as aforesaid. 

And whereas, John Conway, overseer of the poor of the dty of Troy, in 
order to indemnify the said city in the premises, has applied to the justices of the 
said court to inquire into the fkcts and circumstances of the case, and to issue 
their warrant to apprehend the said William Gray. 

You are, therefore, hereby commanded, in the name of the people of the 
State of New York, forthwith to apprehend the said William Gray, and bring him 
before the justices of the said court, at their court room, in the city of Troy, for 
the purpose of having an abjudication respecting the filiation of said child, so 
likely to be bom a bastaard. 

Witness — Thomas Nq^uy, Richard 0. Jenneyss and William Dono- 
[l. s.] hoe, justices of the said court, and the seal thereof. Dated at Troy this 
1st day of January, 1868. 

By the court. THOMAS J. JENNINGS, Clerk. 



No. 46. 

UrnOBSBMSNT TO BB MADS UPOK THB WAB&ANT WHBN THB PUTATIYB FATHBB 
13 IN A170THBA OOUNTT, OF THB SUM IK WHICH BOND IS TO BB TAKBK. 

See ante. Vol. I, p. 116. 

I, Henry (Goodrich, the justice of the peace named in the within warrant, do 
hereby direct that any bond which shall be taken of William Gray, within 
named, shall be in the sum of two hundred dollars. 
t>tded Greenbush, January 1st, 1868. 

HENRY GOODRICH, Justice of the Peace. 



No. 47. 

IKDORSBMBKT TO BB MADB UPOK BT AKOTHBB JUSTIGB, WHBK TBB WARRANT IS 
BXBCUTBD IN A OOUNTT DIF9BRBNT FROK THAT FROM WHICH IT WAS ISSUBD. 

See ante. Vol. 1, p. 117. 

County of Albany, ss : 

Due and proper proof upon oath having been made before me, Patrick Grat- 
tan, one of the justices of the peace of the said county of Albany, that the name 



246 APPJCNDIX OF FORMS. 

of Httnry Goodrich, pnrportiQg to be subscribed to the within wamnty is in ths 
hsndwriting of the said He&ry Goodricji, the within mentioned jostiee of the 
peace. I do herebf authorise the arrest of the within named William Gray, in 
the said county of Albany. 
' Datfid^ January 2d, 1868. 

PATRICK GRATTAN, Justice of the Peaee. 



No. 48. 

BOND TO Bl TAKEN BT JTTSTICB WHO' ISTDOBSISD THE WARRANT, OB BY SOMB 

OTHBB JU8TI0B OP THB 8AMB GOUNTT. 

See ante, Vol. I, p. 117. 
County of Albany, ss: , 

Know all men by these presents, that iv'^> William Gray of the town of 
Greenbush, in the county of Rensselaer, and A B and C B, both of the Tillage of 
Cohoes, in the said county of Albany, are held and firmly bound unto tlie people 
of the State of New York, in the sum of [the amount directed hy the indonemetU 
on the warranty for the payment whereof to the said people we bind ourselves, 
our heirs, executors and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals, and dated this 3d day of Januaiy, 1868. 

Whereas the above bounden William Gray, has been arrested in the said 
county of Albany, upon a warrant issued by Henry Goodrich, one of the Jtistioett 
of the peace of tiie county of Rensselaer, and ind(»8ed by Patrick Gmttan, one 
of the jBstices of the peace of the said county of Albany, in which warrant the 
said William Gray is charged with being the reputed fittherof a male [or female} 
bastard child, of which Jane Doe was lately delivered, at the town of Greenbush, 
in said county of Rensselaer, [or of a child likdy to he horn a haetard^of tMck 
Jane Doe of the town of Oreenlmehy in said county of Reneeetaer^ ie jprqfiunU]. 

Now, therefore, the condition of this obligation is such, that if the said Wil- 
liam Gray shall indemnify the said county of Rensselaer and the said toihi of 
Greenbush, and every other county, town or city which may have incurred any 
expense, or which may be put to any expense ibr the support of such diild, or 
its mother during her confinement and recovery therefirom, against all sneh 
expenses, and shall pay the costs of apprehending the said William Gray, and 
of any order of filiation that may be made, then this obligation to be vmd ; 
otherwise to be and remain in full force and virtue. 

[Or the eoniiiion of the bond may be a$ fMoun :] 

Now, therefore, the condition of this obligation is such, that if the said Wil- 
liam Gray shall appear at the next court of sessions, to be holden in the said 
county of Rensselaer, and not depart the said county without its leave, then 
this obligation to be void ; otherwise to be and rem^ in full force and virtoe. 

WILLIAM GRAY, [l. s.] 
A B, [l. 8.] 

O D. [h. s.J 

Signed, sealed and delivered in presence of 

Patbioc Geattan, Justice of the Peace. 
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No. 49. 



GBR91PI0ATI TO BB BND0B8BD UPON WARRANT BT JGSTJOB TAUNG THB FORB- 

GOING BOND. 

See ante, Vol. I, p. 117, 

County of Albany, ss: 

I, Patrick Grattan, one of the justices of the peace of the said county of 
Albany, before whom the within named William Gray was brought,, the said 
William G^y haying been arrested in said county of Albany, after it had been 
indorsed by me [or afUr it had been indorsed hy Peter D, Niver, ane of the jus- 
tices of the peace of the said county of Albany'], do hereby certify that the said 
William Gray has executed a bond, with two sureties, in the sum indorsed upon 
said warrant, and required according to the statute in such case made and pro- 
rided, and which is herewith delivered to George Benedict, the officer who brought 
the within warrant, and that I haye thereupon discharged the said William Qtay 
from his arrest upon the within warrant. 

Dated January 3, 1868. 

PATRICK GRATTAN, Justice of the Peace. 



No. 50. 

BUBP(ENA POR WITNBSSBS IN A BASTARDT OASB. 

« 

See ante. Vol. I, p. 119. 

County of Rensselaer, ss : 

The people of the State of New York, to A B, C D and £ F, Greeting : 
You are hereby commanded that, laying all other matters aside, and not- 
withstanding any excuse, you and each of you be and personally appear before 
Henry Goodrich and John Butler, two of the justices of the peace of the said 
county of Rensselaer, at the oflBoe of the said Henry Goodrich, in the town of 
Greenbush, in said county, on the tenth day of January, 1868, at ten o'clock in 
the forenoon of that day, to testify the truth, and giye eyidenoe according to 
your knowledge touching the &ther of a bastard child, of which Jane Doe has 
been lately deUyered [or whereof Jane Doe alleges she is now pregnant}. 

Witness the said Henry Goodrioh, one of the Justices of the peace of the 
county of Rensselaer, at the town of Greenbush in said county, this fourth day 

of January, 1868. 

HENRY GOODRICH, Justice of the Peace. 
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No. 51. 

ORDBR OF FILIATION IK A BASTABDT CASS. 

See ante, Vol. I, p. 121. 

Comity of Rensselaer, ss : 

Whereas, we, Henif Goodrich and Jdhn Batler, two of the justices of the 
peace of the said oounijr of Rensselaer, haye this day, in porsnance of the 
statute in snch case made and provided, upon the application of John Conway, 
one of the superintendents of the poor of the said county of Rensselaer [or one 
of the overseen of the poor of the toum of Greenbueh in eaid eounly], have 
associated at the town of Greenhush in said county, for the purpose of making 
an examination and determination concerning and touching a certain child of 
which Jane Doe, of the said town of Greenhush, is pregnant, and which is 
likely to he horn a bastard [or concerning and touMng a certain bastard ekildof 
which Jane Doe was latebf ddwered, in the said town of Crreenbush], and which is 
chargeable [or Ukely to become duargeabW] to the said county of Rensselaer [or to 
the said town of Oreenbush], and of which said child William Gray, of the said 
town of Greenhush, was alleged to be the fitther. And, whereas, we have duly 
examined the said Jane Doe, on oath, in the presence of the said William Gray, 
concerning and touching the &ther of said child, and have also heard the proofe 
and allegations offered to us in relation thereto, whereby it appears that the said 
Jane Doe is now pregnant of a child, likely to be bom a bastard [or that the 
said Jane Doe was, at the town of Greenhush in said county, on the 2Gth day of 
December, 1868, delivered of a mate (or female) bastard chUd}, and wUch said 
child is chargeable [or likdy to become chargeable'] to the county of Rensselaer 
aforesaid [or to the town of Greenbush in said county of JRensselaer], and that 
the said William Gray is the &ther of said child. We, therefore, upon exam- 
ination of the matter, as well by the oath and exammation of the said Jane Dkoe, 
in the presence of the said William Gray, as otherwise do adjudge him, the said 
William Gray, to be the &ther of said bastard child. 

And we, the justices aforesaid, do thereupon order* that the said William 
Gray pay to the superintendents of the poor of said county of Rensselaer [or to 
the overseers of the poor of the town of Oreenbudi in said county of Mensselaer'], 
f5r the support of the said child, weekly, and ' every week, the sum of dol- 
lars, so long as the said child shall continue chargeable to the said county of 
Rensselear [or to the said town of Chreenbush']. 

And, whereas, it also appears to us, the justices aforesaid, that the said Jane 
Doe is in indigent circumstances, we do further order and determine that the said 
William Gray pay to the superintendents of the poor of the said oounty of 
Rensselaer [or to the overseers of the poor of the said toum of Gfreenbush}, for the 
mamtenance of the said Jane Doe, during her confinement and reoorery there- 
from, the sum of dollars. 

And we, the justices aforesaid, do further certify the reasonable costs of 
apprehending and securing the said &ther, and of this order of filiation, at the 
sum of dollars. 

Witness the said Henry Goodrich and John Butler, two of the justices of 
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the peace of the said coimty of Rensselaer^ at the town of Greenbosh in said 

countj, this 14th day of January, 1868. 

HENRY GOODRICH, 
JOHN BUTLER, 

Justices of the Peace. 



No. 52. 

BOND ON ADJOURNMENT IN BASTARDY GASES. 

See ante, Vol. I, p. 119. 

Rensselaer county, ss : 

ELnow aU men by these presents that we, William Gray, and A B and C D, 
of the town of Greenbush, in said county, are held and firmly bound unto the 
people of the State of New York in the sum of two hundred dollars, for the pay- 
ment whereof to the said people we bind ourselyes, our heirs, executors, admin- 
istrators, Jointly and seyerally, firmly by these presents. 

Sealed with our seals, and dated this 10th day of January, 1868. 

Whereas, the above named William Gray has been this day brought before 
Henry Goodrich and John Butler, two of the justices of the peace of the coimty 
of Rensselaer, charged upon the oath of Jane Doe, of the said town of Greenbush, 
with being the reputed father of a bastard child, of which she was lately delivered 
at the town of Greenbush aforesaid [or of a child likely to be bom a bastard, loith 
which the said Jane Doe aUegea she is now pregnanf], the daid justices having 
associated together pursuant to statute to examine the matter and adjudicate 
respecting the filiation and maintenance of such bastard child [or of such child 
likely to be bom a bastard] . 

And whereas, at the request of the said William Gray, and for sufficient 
reasons given, the said justices have determined to adjourn the said examination 
and adjudication, upon the execution of this bond, until the 14th day of January, 
1868, at 10 o'clock in the forenoon, at the office of the said Henry Goodrich, in 
the town of Greenbush, in said county. 

Now, therefore, the condition of this obligation is such that if the said Wil- 
liam Gray shall personally appear before the justices aforesaid, at the time and 
place last aforesaid, and not depart therefrom without leave of said justices, then 
this obligation to be void; otherwise, to remain in full force and virtue. 

WILLIAM GRAY, [l. s.] 
A B, [l. s.] 

D. [l. 8.] 

Sealed and delivered in presence > 
of, and approved by us, 5 

Hbnrt Goodrich, > t,,-*:^- 
John Butler, $ '^^^'^' 

a p. Vol. II— 18, 
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# 

No. 53. 

OftDXB OF TTLUnOV MADS UT TBB ABSUTCB OF TRS KBFUTSD FATHSB WHO WAS 

APPKKHBjrDBO DT A FOftUGV OOUVTT. « 

See ante, Vol. I, page 123. 

Reneaelaer county, as : 

William Gra J of the town of GrBenbosh, in said ooontj, having been appre- 
hended in the county of Albany, in the State of New York, by virtue of a war- 
rant, and the direction and authority thereon indorsed of which the following are 
copies, to wit : [here inurt eofy of ike warraWt and indonememl'\ was carried 
before Patrick Grattan, one of the justices of the peace of the said county of 
Albany, who took from him, the said William Gray, a bond to the people of the 
State of New York, in the sum directed. on the indorsement on said warrant, 
conditioned that the said William Gray shall appear at the next court of sessions, 
to be Holden in the said county of Rensselaer, and not depart the said court 
without ite leave; and the said bond haying been in due form of law returned to 
the undersigiied Henry (Goodrich, the justice who issued the said warrant, he 
thereupon immediately called to his aid the ui^dersigned John Butler, another 
justice of the peace of the same county, and the said justices proceeded to make 
an examination of the matter on the 14th day of January, A. D., 1868, at the 
town ot Greenbush in said county of Rensselaer; and thcai and there heard the 
proofs that were offered in relation thereto, by which it was proved that the said 
Jane Doe, being in the said town of Greenbush, has been delivered of a bastard 
child, which is diargeable to the said county of Rensselaer, [or to the said town 
of Greenbush] and that the said William Gray is the father of such child [or 
that the eaid Jane Doe %» now pregnant of a ehild^ iMch when bom will be a 
bastard, and which i$ chargeable (or likely to become chargeable) to the said 
county of Rensselaer, (or to the said town of Greenbush) and that the said 
William Gray is the &ther of such child.] 

Now, therefore, we the justices aforesaid, do thereupon order [conclude as 
in form No. 51, from the *]. 



No. 54. 

WARRANT OF COMMITKSNT FOR PUTATIYB FATHRR OF BASTARD. 

See ante. Vol. 1, page 123. 

Rensselaer county, ss : 

The People of the Stete of New York to any consteble of the said county 
of Rensselaer, and to the keeper of the common jail of said county. Greeting: 

Whereas, an order of filiation has, this 14th day of January, 1868, been 
made by us, Henry Goodrich and John Butler, two of the justices of the peace 
of the said county of Rensselaer, whereby it is adjudged and determined that 
William Gray, of the town of Greenbush in said county of Rensselaer, is the 
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reputed &ther of a male [or f (male] bastard child, of which Jane Doe was lately 
ddivered, at the town of Greenbush in the county of Rensselaer aforesaid [or of 
a ckUd Ukebf to be bom a bastard, and of which Jane Doe, of the town of Green- 
fmeh in eaid wwiUy of RensseUur, ie nffo fregnanW]. And, whereas, in and by 
the said order of filiation, it was ordered that the said William Gray should pay 
to the superintendents of the poor of the said county of Rensselaer [or to the 
oveneere of the poor of the town of Oreenbueh in eaid county of Jieneselaer}, 
tor the support of said child, weeJdy, and every week, the sum of dollars^ 
so long as the said child should continue chargeable to the said county of Reus- 
selear [or to the said town of Greenbush'] ; and, also, that the said William Gray * 
should pay to the superintendents of the poor of the said county of Rensselaer 
[or to the overseers of the poor qf the said town of Greenbush}, for the sustenance 
of the said Jane Doe, during her confinement and reooyery therefrom, the sum 
of dollars. And, whereas, due notice of the said order and requirements 
has been giyen to the said William Gray, and he has been required by us to pay 
the said costs, and to enter into a bond in the sum of dollars, with good and 
sufficient sureties, to be approved of by us, the justices aforesaid, according to 
the statute in such case made and provided ; and, whereas, the said William 
Gray has wholly neglected to pay the said costs [or to enter into such bond as 
aforesaid, or both, as the ease may be]. 

These are, therefore, to command you, the said constable, to convey and 
deliver the said William Gray to the keeper of the common jail of the said 
county of Rensselaer, and you, the said keeper, are hereby commanded and 
required to receive the said William Gray into your custody in the said common 
jail, and him there safely keep imtil he shall be discharged by the court of 
sessions of the said county of Rensselaer, or until he shall execute such bond in 
the penalty so as aforesaid required by us, the said justices [or untU he shall pay 
the said costs, or both], or be discharged from your custody by due course of law. 

Witness Henry Goodrich and John Butler, two of the justices of the peace 
of the said county of Rensselaer, at the town of Greenbush in said county, the 
14th day of January, 1868. 



(Vide Peo. v. Stowell, 2 Den. 127.) 



HENRY GOODRICH, [l. s.] 
JOHN BUTLER, [l. s.] 

Justices of the Peace. 



No. 55. 

WARAANT FOB DISCHABOB OF PUTATrVB FATHVB OF BA8TABD CHILD AFTBB HIS 

GOMMITICBNT UPON AK OBDBB OF FILUTIOK. 

See ante. Vol. I, p. 123. 

County of Rensselaer, ss : 

The people of the State of New York, to the keeper of the common jail of 
the said county of Renssdaer, Greeting : 

Whereas, the undersigned, two of the justices of the peace of the said 
county of Rensselaer, did, by their warrant, bearing date the 14th day of Jan- 
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uaiy, 1868, commit to your custody as such keeper, in the common jail, William 
Gray, for that heing charged as the reputed &ther of a bastard child, who-eof it 
was testified that Jane Doe, of the town of Greenbush, in the said county of 
Rensselaer, was pregnant, and which sai4 child was likely to become chargeable 
to the said county of Rensselaer [or to the toum of Greenlmsh, in said county 
of Rensselaer], he, the said William Gray, had not paid the costs by us certified 
as such justices as aforesaid, and executed the bond required by us upon our 
order of filiation thereupon made, as is required by the statute in such case 
made and provided. And whereas, it is now testified and appears to us, upon 
competent testimony, that the said Jane Doe appears not to haye been pregnant 
[or has miscarried of said child, or has been married before her delivery of such 
child]. You are therefore hereby commanded, upon the receipt hereof, to dis- 
charge the said William Gray out of your custody in the said jail, if he is 
detained therein by you for no other cause than that specified in our aforesaid 
warrant. 

Witness, Henry Goodrich and John Butler, two of the justices of the peace 
of the said county of Rensselaer, at the town of Greenbush in said county^ this 

30th day of January, 1868. 

HENRY GOODRICH, [l. s.] 

JOHN BUTLER, [l. s.] 

Justices of the Peace. 



No. 56. 



BOND TO BE EXECUTED BT FATHER UNDER THE ORDER OF AFFILIATION. 

See ante, Vol. I, p. 123. 

County of Rensselaer, ss : 

Know all men by these presents that we, William Gray, of the town of 
Greenbush, in the county of Rensselaer and State of New York, and A B and C 
D, both of the city of Troy, New York, are held and firmly bound unto" the 
people of the State of New York in the simi of three hundred dollars, for the 
payment whereof to the said people we bind ourselves, our heirs, executors and 
admiiiistrators, jointly and )3eyerally, firmly by these presents. 

Sealed with our seals. Dated the 14th day of January, 1868. 

Whereas, Henry Goodrich and John Butler, two of the justices of the peace of 
the county dt Rensselaer aforesaid, have this day made and signed an order of filia- 
tion, wherein and whereby it is adjudged that the above bounden William Gray is 
the father of a male [or female] bastard child, of which the said Jane Doe was 
lately delivered, at the town of Greenbush, in said county [or of a certain child 
of which Jane Doe, of the said tovm of Greenbush, is pregnant, and which is 
likely to be bom a btistard], and which said child is chargeable [or likely to become 
chargeable] to the said county of Rensselaer [or to the toum of Greenbush, in said 
county of RensseUier], and wherein and whereby the said order of filiation, it is 
ordered that the said William Gray pay to the superintendents of the poor of 
the said county of Rensselaear [or to the overseers of thepoorof the town of 
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Crrunlnuhf in said cowUy] for the support of said child weekly, and every week, 
the sum of dollars, so long as the said child shall continue chargeable to the 
said county of Rensselaer [or to the town of Grunbtuh, in $aid coumy]. 

And whereas, it was also further ordered by the said order of filiation that 
the said William Gray pay to the superintendents of the poor of the said county 
of Rensselaer [or to the overseers of the poor of the town of Gretnbttshy in said 
county] for the sustenance of the said Jane Doe during her confinement, and 
recovery therefirom the sum of dollars. 

Now, therefore, the condition of this obligation is such that if the said Wil- 
liam Qray shall pay the sums above mentioned for the support of said bastard * 
child, and the sustenance of its mother, as ordered by the said justices as afore- 
said, or such sum as shall at any time hereafi;er be ordered by the court of 
sessions of the said county, and shall fully and amply indemnify the said county 
[or toum], and eYery other county, town or city which may have incurred any 
expense, or may be put to any expense, for the support of such child or its 
mother during her confinement or recovery therefrom, then this obligation to be 
void ; otherwise, to be and remain in fiill force and virtue. 

WILLIAM GRAY, [l. s.] 
A B, [l. 8.] 

C D. [l. s.] 

The foregoing bond was signed, sealed and delivered in the presence of us, 
and the penalty and sureties were approved of by us this 14th day of January, 
1868. HENRY GOODRICH, 

JOHN BUTLER,. 

Justices of the Peace. 



No. 57. 

StTMirOKS TO THB MOTHBR 09 A BASTARD CHILD, TO SHOW OAITSB WHY SBB SHOULD 

NOT BB XADB TO SUPPORT IT. 

See ante, Vol. I, page 124. 

County of Rensselaer, ss : 

To any constable of the said county of RensscJaer, Greeting. 

You are hereby commanded and required to summon Jane Doe of the town 
of Greenbush, in said county of Rensselaer, to appear before us, Henry Goodrich 
and John Butler, two of the Justices of the peace of the said county of Rens- 
selaer, at the office of the said Henry Goodrich in the town of Greenbush in said 
county, on the 14th day of January, 1868, at 10 o'clock in the forenoon of that 
day, to show cause, if any she may have, why she should not make an order for 
the keeping of a certain bastard child, of which she the said Jane Doe was lately 
delivered, at the town of Greenbush in said county, and which child is chargeable 
[or likely to become chargeabU} to the said county of Rensselaer [or to the town 
of Qresnbushy in said coufity], by charging the said Jane Doe with the payment 
of a specified sum weekly, or other sustentation, the superintendent of the poor 
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of the said county of Rensselaer [or the overseer of the poor of the said town of 
Oreenbueh], having applied to us for that purpose. 

Witness, Henry Goodrich and John Butler, two of the justices of the peace 
of the said county of Rensselaer, at the town of Greenbush in said county, this 
14th day of January, 1868. 

HENRY GOODRICH, 
JOHN BUTLER, 

Justices of the Peace. 



No. 58. 

OBDBR TO COICPBL THB MOTHKB OF BASTARD TO PAT FOB THB STTPPOBT OF 

HBB CHILD. 

See ante. Vol. I, page 124. 

County of Rensselaer, ss: 

Whereas, John Conway, one of the superintendents of the poor of the said 
county of Rensselaer [or one of the overseers of the poor of the town of Green- 
bttsh in said county], has made application to us, Henry. Goodrich and John 
Butler, two of the j\istices of the peace of the said county of Rensselaer, com- 
plaining that Jane Doe, of the town of Greenbush in the said county of Rens- 
selaer, was lately deliyered of a bastard child, at the said town of Greenbush, 
which said child is chargeable [or likely to become chargeabW] to the said county 
of Rensselaer [or to the town of Oreenbiuh in said county of JRenssdaer}, and 
that she, the said Jane Doe, is possessed of property in her own right, and is of 
sufficient ability to support said child, and desiring that we should examine into 
the matter, and make an order for the support of such child. 

And, whereas, upon an examination into the matters contained in the said 
application, and upon due proof thereof, made on oath before us, the justices 
i^oresaid, and the said Jane Doe n^lecting to appear before us and show cause 
to the contrary, although duly summoned so to do by us [or the said Jane Doe^ 
although present^ not showing any sufficient cause to the contrary], we, the 
justices aforesaid, do hereby order that the said Jane Doe pay to the superin- 
tendents of the poor of the said county of Rensselaer [or to the overseers of the 
poor of the town of Oreenbush in said county of Rensselaer'], weekly, and every 
week, the sum of dollars for the support of said bastard child, unless she 
shall nurse, support and take care of the said child herself, so that it shall not 
be chargeable to the said county of Rensselaer [or to the said town of Cheen- 
bush]. 

Witness Henry Goodrich and John Butler, two of the justices of the peace 

of the said county of Rensselaer, at the town of Greenbush in said county, the 

14th day of January, 1868. 

HENRY GOODRICH, 

JOHN BUTLER, 

Justices of Peace. 
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No 59. 

A WABBAKT TO COMMIT THX MOTHBE OF A BASTA&D. 

See ante, Vol. I, p. 125. 

Connty of Rensselaer, ss : 

The people of the State of New York, to any constable of the said county of 
Bensselaer, and to the keeper of the common jail of the said county. Greeting : 

Whereas, by an order dated on the 14th day of January, 1868, and duly 
made by us, Henry Goodrich and John Butler, two of the justices of the peace 
of the said county of Rensselaer, we, the justices aforesaid, made direction for 
the keeping of a certain bastard child, of which Jane Doe was lately ddiyered at 
the town of Greenbush, in said county, which was chargeable to the said county 
of Rensselaer [or to the Uwn of Ghreenbwh in said county], by charging the saiid 
Jane Doe wiUi the payment to the superintendents of the poor of the said county 
of Rensselaer [or to the overseers of the poor of the said town] weekly, and 
eyery week, the sum of dollars for the support of said bastard child, unless 
she should nurse, take care of and support the said child herself, so that it should 
not be chargeable to said county [or said town], which said order was made upon 
the application of one of the superintendents of the poor of the said county of 
Renssdaer [or of one of the overseers of the poor of the said town of Ghreenbush], 
alleging that the sud Jane Doe was possessed of property in her own right, and 
was of sufficient ability to support said child ; and after due notice to the said 
Jane Doe to show cause before us, the justices afbresaid, if any she had, against 
the making thereof, and no sufficient cause to the contrary being shown; and 
whereas, a copy of the said order has been duly served upon the said Jane Doe, 
yet she has not performed the requirements thereof, nor executed a bond as by 
law authorized for her appearance at the next court of sessions, to be held in the 
said county; and whereas, it is now proyed before us, the justices aforesaid, 
that the said Jane Doe refuses to nurse, take care of and support said child 
herself. 

These are, therefore, to command you, the said constable, forthwith to take 
the said Jane Doe and conyey and deliver her into the custody of the keeper of 
the common jail of the said county of Rensselaer; and you, the said keeper, are 
hereby commanded to receive the said Jane Doe into your custody in the said jail, 
and her there safely keep, without bail, until she shall comply with said order, 
unless she shall execute a bond to the people of the State of New York in the 
sum of dollars, with good and sufficient sureties, to appear at the then next 
court of sessions of said county of Rensselaer, and not depart the said court 
without its leave. 

Witness — Henry (Goodrich and John Butler, two of the justices of the peace 

of the said county of Rensselaer, at the town of Greenbush, in said county, this 

14th day of January, 1868. 

HENRY GOODRICH, [l. s.] 

. JOHN BUTLER, [l. s.] 

Justices of the Peace. 



i 
u 
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No. 60. 

BOND 90 BB 6ITBK BT HOTHEB OF BA.STABD TO APPBAB AT THB COUBT OF 

BBSSIOKS. 

« 

See ante, Vol. I, p. 126. 

County of Rensselaer, ss: 

Know all men by these presents, that we, Jane Doe, of the town oT Green- 
bush in the county of Rensselaer, N. Y., and A B and G D, both of the city of 
Troy, N. Y., are held and firmly bound to the people of the State of New York, 
in the sum of one hundred doUars, for the payment whereof to the said people 
we bind ourselyes, our heirs, executors and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals. Dated the 30th day of January, 1868. 

Whereas, upon the application of John Conway, one of the superintendents 
of the poor of the said county of Rensselaer [or one of the oneneen of the poor 
of the toum of Greenbush in the county of Jlenstelaer], Henry Goodrich and 
John Butler, two of the justices of the peace of the said county of Rensselaer, 
did, on the 14th day of January, 1868, make an order concerning a male [or 
female] bastard child, of which the above bounden Jane Doe was lately delivered, 
at the town of Greenbush aforesaid, which is chargeable [or likety to become 
ehargeabW] to the said county of Rensselaer [or to the town of Oreenbuah in 
aaid county], it was ordered that the said Jane Doe should pay to the said 
superintendents [or overseers], weekly, and every week, the sum of dollars 
for the support of said bastard child, unless she should nurse, take care of and 
' support the said child herself, so that it should not be chargeable to said county 
[or town]. 

Now, therefore, the condition of this obligation is such that if the said Jane 
Doe shall personally a|l(>ear at the next court of sessions to be held in said 
county of Rensselaer, and shall not depart the said court without its leave, then 
this obligation to be void and of no edOTect ; otherwise, to be and remain in lull 
force and virtue. 

JANE DOE, [L. 8.] 
A B, [l. s.] 

C D. [l. s.] 

The foregoing bond was signed, sealed .and delivered in the presence of us, 
and the penalty and sureties thereof were approved by us, this 30th day of 
January, 1868. 

HENRY GOODRICH, 
JOHN BUTLER, 

Justices of the Peace. 
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No. 61. 

▲ WAB&AKT FOB THB COKKITMBNT OF THB MOTHBB OF A BASTABD FOB BEFUSINO 

TO 9ISGL0SH THB KAJCB OF THB FATHBB. 

See ante. Vol. I, p. 124. 

Ooimty of Rensselaer, ss : 

The people of the State of New York, to anj constable of the said coiiiit7 
of Rens^laer, and to the keeper of the common JaQ of said ftounty, Greeth)^ : 

Whereas, John Oonwaj, one of the superintendents of the poor of the said 
comity of Rensselaer [or cnt of the oveneen of the poor of the town of Grem- 
hushf in the eaid county of Retiseelaer], has made complaint befijre me, Henry 
Goodrich, one of the justices of the peace of the said county of Rensselaer, ^diat 
Jane Doe, of the said town of Qreenbush, has lately been delirered of a male 
[or femaU] bastard child, which is chargeable [or likely to become chargeable] to 
the said ooonty of Rensselaer [or to the said town qf Greenb%t8h'], And whereas, 
ilie said Jane Doe has this day appeared before me, bat, although required by 
me, has refused and still refuses to disclose the name of the &ther of said bas- 
tard child, ^nd whereas, it appears to me, upon due proof thereof giyen upon 
oath before me, that more than a month has elapsed since the said Jane Doe was 
deliyered of such child, and that she is now sufficiently recovered from her con- 
finement. 

These are therefore to pommand you, the said constable, forthwith to convey 
and deliver the said Jane Doe into the custody of the said keeper. And you, 
the said keeper, are hereby required to receive the said Jane Doe into your cus- 
tody, in the said jail, and her there safely keep until she shall testify and disclose 
the name of the father of said bastard child. 

WitBsn my hand and seal, the 14th day of Janwvy, 1868. 

HENRT GOODRICH, [l. s.] 
• Justice of the Peace. 



No.«& 

A WABBAKT FOB TKB SBlZtTBB OF TffB PBOFBBTT OF AK ABSCOltMirG FAtRBB 

OF A BABTAHD. 

See ttfte, Vtil. I. 

Ooanty of BensHriaer^ as: 

To tile Sttperi B tende n ts of the poor of thejaid oo«dity of B o amlB e r [or to 
the omtroeme qfihe poor of the iemm qf€hrmnbmh^ in the eaid tounly iff Reneee- 
Uer'jt GreeHog: 

Whereas, it appean to us, two of the justloes of the peaoe of said ooanty 
of Beasselaer, as well by the application and reprasentatioB by you made to ok 

C. p. ▼«. 11—19. 
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as veil as upon due proof of the facts before us made, that William Gray is the 
&ther of a bastard child [or of a child likdy to be bom a bastardy and whereof 
Jane Doe,' of the eaid town of Oreenbueh, it now prepumf], and which said child 
is chargeable [or Ukdy to become chargeabW] to the said county of Rensselaer 
[or to the town qf Greenbueh, in eaid anmty of Reneedaer], and that the said 
William Gray has absconded from the said town of Greenbush, which is the 
place of his ordinary residence, leaving in the said county some estate, real or 
personal. And whereas, you, the said superintendents [or ooerscert], have 
applied to us, the justices aforesaid, for our warrant to seize the said ^tate. 

We therefore hereby authorize you to take and seize the goods, chatteU, 
effects, things in action, and the lands and tenements of the said William Gray, 
whereyer the same may be found in the county of Rensselaer aforesaid. And 
you are directed, immediately upon such seizure, to make an inventory of the 
property by you taken, and return the same, together with your proceedings 
under this warrant, to the next court of sessions of the said county of Rens- 
selaer. 
^ Witness, Henry Goodrich and John Butler, two of the justices of the peace 
of the said county of Rensselaer, at the town of Greenbush, in said county, 

this first day of January, 1868. 

HENRY GOODRICH, [l. s.] 

JOHN BUTLER, [l. s.] 

Justices of the Peace. 



No. 63. 

OBDIB BBDUOIKO THB AJCOUKT DIBBCTBD TO BB PAID BT THB FATRXB OF A 

BASTABD. 

See ante. Vol. I, page 125. 

County of Rensselaer, ss: 

Whereas, by an order of filiation, dated the 14th day of January, 1868, and 
made by us, Henry Goodrich and John Butler, two of the justices of the peace 
of the said county of Rensselaer, it was ordered that William Gray of the town 
of Greenbush, in said county, should pay to the superintendent of the poor of 
the said county of Rensselaer [or to the onereeere of the poor of the town of Green" 
bueh, in eaid county qf Renetelaerif weekly and every week the sum of 
dolhurs, for the support of a certain bastard child of which Jane Doe had been 
then lately delivered, at the town of Greenbush in said county, and of which it 
was determined that the said WiUiam Gray was the fiither; and whereas, upon 
the application of the said William Gray, due notice whereof has been given to 
the said superintendents [or overeeere], and after having heard the proofii and 
allegations submitted in relation thereto, it appearing to us that tlM dream- 
stances in relation to the said bastard child, render it proper and expedient that 
the sum required to be paid by the said William Gray by our former order should 
be reduced, we do hereby reduce the sum required to be paid weekly by the said 
William Gray by our said former order, to the weekly sum of dollars. 
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Witness, Henry Gkwdrich and John Butler, two of the jostices of the peace 
of the said oounty of Rensselaer, at the town of Qreenhush in said ooonty, this 
5th day of Fehruary, 1868. 

HENRt GOODRICH, [l. s.] 
JOHN BUTLER, [l. b.] 

* Justices of the Peace. 



No. 64 

KOTTOB BT SUPBBINTBKDBNT OB OYBBSBBB OF THB POOB THAT APPLICATION WILL 
BB KADB TO THB COUBT OF SBSSIOKS, TO IKOBBASB THB AMOUNT MADB 
PATABLB BT THB OBDBB OF FILIATION. 

See ante, Vol. I, p. 125. 

To William Gray : 

Sir — ^Take notice that I shall make application to the next court of sessions, 
to he held in and for the county of Rensselaer, at the court house in the city of 
Troy, on the second Monday of May, 1968, at the opening of the court on that day, 
or as soon thereafter as counsel can he heard for an order of said court, increasing 
the sum directed to he paid hy the order of filiation of which the annexed is a 
copy, for the support of the hastard child therein named; also, take fhrther* 
notice, that hereto annexed are copies of the affidayits and papers upon which 
said application will he founded. 

Dated March 20th, 1868. 

Tours, Ac., JOHN CONWAY, 

Superintendent [or ooerstir] of the Poor. 

i^Annex to the above notice a copj of the order ofJUiation, and also of the affida^ 
vit$ and papers upon tohich the application i$ baeed."] 



No. 65. 

NOTICB TO BB OITBN TO THB 8UPBBINTBNDBNT OB aVBBSBBB OF THB POOB, 
FOB THB PUBPOSB OF BBDUCINO THB AMOUNT NAMBD IN THB OBDBB OF 
FILIATION. 

See ante. Vol. i; p. 125. 

To John Gonway> superintendent [or ooenesr] of the poor: 

Sir — ^Take notice that 1 shaU make application to the next court of sessions,' 
to he held in and for the county of Rensselaer, at the court house, in the dty of 
Troy, on the second Monday of May, 1868, at the opening of the court on that 
day, or as soon thereafter as counsel can he heard, for an order of said court 
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rodncing the som dareeted to be pud by the order of filiation, of which the 
umexed is » oopy, for the support of the bastard child therein named. Also, 
take further notice, that hereto annexed are copies of the affidavits and pafwrs 
upon which said iqyplicatioa witt be founded. 

Dated March 20, 1868. Yours, kc.; 

WILLUM GRAY. 

[Jfnmx copy, order of filiation and of flu qffidamti, as in the preceding notice.] 



No. ee, 

KOTICX OF APPIAL VBOK OBDBE OF FILIATIOlf. 

See ante, Tol. I» p. 128. 

To Menxy Goodriek and Joha Bnikry two-of the juatiow of tht peace of the 
county of RensMbMr, and to Jcim Conway, superintoidBiit of tha poor of the 
county of B<Wiila«r [or OMrtter <tf Uie poor ^ the town f^ Qtetnlmek, m Uu 
00101% ^JRmiae<40r]> and to Jaae Doe: 

You will tako aotitoe thai; the undersignod^ considieKing himsBlf aggrieved by 

tiie ordec of filiation, of which a copy is hereto anaezed,. hereby ^>peels firom the 

said order, and each and erery part thereoi^ to the next court of sess&ons, to be 

held in and for the said county of Rensselaer. 

Dated January 15th, 1868. 

Yours, &c., 

WILLIAM GRAY. 

\AnnMX copy of the order tf filiation. 



No. 67. 

8UBP<BKA ON APPBAL UT A BA8TABDT 0A8B. 

, See ante, Vol. I, p. 128. 

Renaaftlaor county, 88 : 

» 

The people of the State of New York, by the grace of God free and inde- 
pendent, to A B, D and E F : 

The court of Sesaionfl, holden at the oourt-houae in the dty of Troy, in and 

for the oounty of Rensselaer, do oonunand yoi^ and each of you, in the name 

of the people of the State of New York, that (aU excuses being Uid 

[l. 8.] aside) you and each of you be and appear before the said oourt of see- 

fliona, oil the 12th day of May» 1868» at ten o'dook w the l(miM!0& of 



suMMABar oom^fcraoNs. S6 1 

9iid 4Ky, to testify tbe tvath Moorclmg t« yonv knowledge, in ». certain appeal 
tbeir and thece to bft beard from, an order of filiatioB. in a baatardy case boretofiNre 
made by Benvy G^ooMob and J.oba Butbnv tiro of tbe jnatieea of tbe» peace of 
tbe aaid county of BieDiaelaer» and wbereof yon are^ not to &il on pan of fifty 
doUaca. 

Witneai^ Hoft. J. Rorneyn, Renasebttr Gouwfy Jiidg«b. «A Troy> tbia lOtb. 
day of May, in* tbe year of our Lord one tbonaand eigbt. bnot^bred and 



SUMMARY CONVICTIONS. 
No. 68. 

OOMPLAIKT ▲OAXNST A DlflOBDBBLT PBB80K. 

See ante, VoL I, p. 149. 

Rensselaer comity, ss : 

To Henry Goodrich, one of tbe Justices of tbe peace of the cotmty of 
Bensselaer ; 

James Brown, of tbe town of Greenbush in said connty, complains that 
John Doe, of the said town of Greenbosh, is a disorderly person within the 
intent and meaning of the statute in such case made and proTided; that he, the 
said John Doe, is a person pretending to tell fortunes and where lost or stolen 
goods may be found [or that the $aid John Doe ie (here 6rtfif the pereon com- 
pknned of within eome qf the proviewne of the etatute)], 

Tbe said James Brown prays that the said John Doe may be apprehended 
and proceeded against aa a disorderly person. 

Dated January Ist, 1868. . JAMES BROWN, 

and sworn to belbre me > 

this lat day of Jaauary, 1868. $ 

BmmtT GooMiiOH, Juatioe of'tha FBace^ 



No. 69. 

WABBAKT FOS TSB ABRBST OF A DTSOBBBBLT PBBSOIT. 

I See aste^ Vol. I, pp. 140^160. 

Bensselaer county, ss: 

To any constable of tbe said county of Bensselaer, Greeting : 

Whereas, complaint has tbia day been made by James Brown, of tbe town 

of Gxaevifoiwb, on oaib before me, Heniy Goodrich^ one of the justioea of tbe 
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peace of the s&id oount 7 of ReoMelaer, that John Doe, of the said town of 
Greenhnah, la a disorderly person within the intent and meaning of the statute 
in such case made and proyided, and that he, the said John Doe, is a person 
pretending to tell fortunes, and where lost and stolen goods may he found [or 
here elate the charge ae contained in the complaint] ^ and thereupon the said 
James Brown prayed that the said John Doe mi^t he apprehended and pro- 
ceeded against as a disorderly person. 

You are therefore commanded forthwith to take the said John Doe, and 
bring him hefore me, at my office in the town of Greenhush, in the said county 
of Rensselaer, for examination as s disorderly person, and to be dealt with 
according to law. 

Witness my hand and seal, at the town of Greenhush, in the county afore- 
said, this first day of January, 1868. 

HENRT GOODRICH, [l. s.] 

Justice of the Peace 



No. 70. 



&BCOIID OF CONYIOTIOK OP A DI80BDSRLT PBKSON . 

See ante, Vol. I, pp. 145-151. 

Before Henry Goodrich, one of the justices of the peace of the county of 
Rensselaer. 

The People of the State of New York, 

agt. 
' John Doe. 

Be it remembered, that the aboye named defendant, John Doe, having been 
brought before me, Henry Goodrich, one of the justices of the peace of the 
county of Rensselaer, at the town of Greenhush in said county, on the first day 
of January, 1868, charged on the oath of James Brown with having on the 26th 
day of December, 1867, at the town of Greenhush, aforesaid, [here setjorth the 
complaint thue : *' been a dieorderUf pereon, to vfU : a person pretending to .teU 
tokire lost or etolen goode may befound""] and the said charge having been dis- 
tinctly read and stated to the said John Doe, who then and there pleaded not 
guilty thereto, and who was then and there tried upon the said charge by the 
said justice, who did thereupon hear testimony on oath in support of said charge, 
and in the defence thereof on the behalf of said prisoner, and whereas, the following 
are the names of the witnesses sworn upon said trial, and the evidence given and 
proceedings had therein, tha* is to say: A B, was then and there produced, 
sworn and examined as a witness on behalf of the prosecution, and testifled aa 
follows, to wit: [here ttate hie eoidence and also any ohjectione made to the teeti- 
mony, and the rulings made thereon by the court and exceptUme taken 6y tha 
prisoner, also state the testimony of the other witnesses both for the people and the 
prisoner,] and whereas the foregoing are all the witnesses who were sworn on 
said trial, both for the prosecution and the defence ; and whereas, the foregoing 
ia ail the testimony given and proceedings had on said trial ; and whereas, the 
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said testimony was giyen aod proceedings were had in the presence and hearing of 
the said John Doe, he, the said John Doe, having preyiously thereto been 
allowed a reasonable time to send for and advise with counsel ; and whereas, it 
then and there appeared to me, the said justice, that the said John Doe was 
guilty of the offence of being a disorderly person in this, to wit : that he, the 
said John Doe, at the town of Greenbush aforesaid, in the county of Rensselaer 
aforesaid, on the said 26th day of January, 1867, did [Acre ut forth the peculiar 
eireumetancee of the case thus : "pretend to one Jamee Brown of said toum of 
Greenhush, that he could by a certain device and trick with carde, and by means 
of a book and key tell Atin, the said Jamee JBfown, where he would find a certain 
gold watch that had on the 25th day of D«ce»i6er, 1867, betfn loet by tAe said Jamee 
Brown in the city of TVoy, iVl F., provided that he^ the eaid Jamee Brown, would 
pay him, the eaid John Doe, the sum of one dollar for so doin^'"], and the said 
John Doe was thereupon duly convicted by me the said justice, of the said 
charge, and of being a disorderly person in that he, the said John Doe, was a 
person pretending to tell where lost and stolen goods might be found, 

And whereas, upon such conviction, the said John Doe was required by me * 
the said justice, to enter into a recognizance with two suffldient sureties, himself 
in the sum of one hundred dollars, and such sureties in the sum of one hundred 
dollars each^ for the good behavior of the said John Doe for the space of one 
year. And whereas, the said John Doe has made defitult in entering into such 
recognizance, and in finding sureties for his good behavior as aforesaid; I do, 
therefore, in pursuance of the statute in such case made and provided, make up 
this my record of conviction of the said John Doe, for the offence of being a 
disorderly person as aforesaid, and do a^udge and determine that the said John 
Doe be committed to the common jail of the said county of Kensselaer, there to 
remain until such snreities be found, or until he be discharged by due course of 
law. 

In witness whereof, I have hereunto set my hand and seal, at the town of 
Greenbush, in said coimty of Rensselaer, this 1st day of January, 1868. 

HENRY GOODRICH, [l. s.] 
Justice of the Peace. 



No. 71. 

BKCOBD OF CONVICTION OP A DISORDSBLT PEBSON UPOK A PLEA OF GUILTT. 

: See ante. Vol. I, pp. 145-151. 

Before Henry Goodrich, one of the justices oMhe peace of the county of 
Rensselaer. 

The People of the State of New York 

agt. 
John Doe. 

Be it remembered that the above named defendant, John Doe, having been 
brought before me, Henry Goodrich, one of the justices of the peace of the 
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tioimty of RttSfiehier, at the tmm of GreenbciBliin flaid oonntjr, on tiie Ist dajr 
<^f Jannaiy, 1868, charged, on the oath of James Srown, witii hating, on the 
26th day of Deoember, 1867, at the said town <^ Gteenbush al^npesaid [ken Ht 
forth the eonqyioMi^], and the 0aid oharge having been distinotly read and stated 
to the aaid John I>oe,«nd he, the said John Doe, ha^^ been given a reasonable 
time to send for and advise with connsel, did tlien .and tiiere plead gnilty to the 
said diarge; and, in the presenoe o€ &e said court, bj said plea of guilty, did 
Tolnntarily admit and conibss that he, the said J<^ Doe, at the toim of Green- 
bni^ aforesaid, on the 26th day of December, 1867, did \hen wt forth the epeafic 
facts antfe$9ed and itdmUted fry the prisoner]. And, whereas, the said justice 
did then and there adjudge and determine that the said John Doe was a dis- 
orderiy person, and was themnpon duly convicted by the said justice of being 
a cBsorderly person, m that, etc. {Set JMh the specific facts admiitsd hy the 
prisoner's plea and cor\fis9ion.] 

And, whereas, upon such conviction, the said John Doe was requhred by 
me [concktde as in J^o. 70, t^er the *]. 



No. 72. 

KBGOGKIZAJrCS BT DISOBnaKLT PBBSOK. 

See ante. Vol. I, p. 150. 

County of Rensselaer, ss : 

We, John Doe, of Greenbush, in said county, and G D and E F, of Troy, 
in isaid county, acknowledge ourselves indebted to the people of the State of 
New York, that is to say, the said John Doe in the sum of one hundred dollars, 
and the said C D and E F, each, in the sum of one hundred dollars, to be levied 
of our respective goodb and chattels, lands and tenements, to the use of the said 
people, if default shall be made in the following condition : 

The condition of this obligation is such, that if thte said John Doe shall be 
and continue of good behavior towards the people of the State of New York for 
the space of one year from and after this day, then such recognizance to be void; 
otherwise, of force. 



Taken, subscribed and acknowledged before > 

t.S 



JOHN DOB, [l. 8.] 

D, [L. 8.] 

B F. [l. sJ 



me, this Ist day of January, 1868. 

Hbnbt Goodrich, Justice of the Peace. 
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No. 78. 

VABRAKT OF OOMMirMBNT UFOK COKTIOTIOK IH A SUMMABY PBOCUDIKO VOB 

BSINO A DISOBDBBLT PBB80N. 

See ftnt^ Vol. 1> pp. 147^151. 

County of Rensselaer, ss. : 

By Henry Goodrich^ one of the justices of the peace of the said county of 
Rensselaer. 

To any constable of the said county of Rensselaer, and to the keeper of the 
common jail of said county : 

These are, in the name of the people of the State of New York, to 
command you, the said constable, to convey to the common jail of the county 
of Rensselaer the body of John Doe, who was charged before me with being 
a disorderly person, yiz. : (a person who had abandoned and neglected to sup- 
port his wife, Jane Doe, in the town of Greenbush, in said oounty of Rensse- 
laer) \ and upon examination of the said matter in presence of said John Doe, 
it appearing to me by competent testimony, and from the facts and circumstan- 
ces of the case, that bis oonduot amounted to such abandonment and neglect to 
support his said wife, I did adjudge and determine that he was such a disorderly 
person, whereupon he was ordered to find surety in the sum of two hundred 
dollars for his good behayiomfor the term of one year; and haying neglected to 
find Such surety, and I having made up, signed, and filed a record of convic- 
tion of the said John Doe as a disorderly person, aocordin§^ to the statute in 
such case made «nd provided, you, the said keeper, are hereby commanded to 
receive into your custody the body of the said John Doe, and Mm safely keep in 
the said common jail until he shall find suoh surety as aforesaid, or be thence 
delivered by due course of law. 

Given under my hand and seal at the town of Greenbush, in said eounty of 
Rensselaer, this first day of January, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 74. 

ANOTHBB WABBANT OF GOMMITMBKT FOB A DISpBDBBLT PBBSOK AFTBB 

CONYICTJON. 

See ante, Vol. I, pp. 147-151. 

ReoMelMT oounty, ss : 

To any constable of the said county of Rensselaer, and te the keeper of the 
common jidl of said county. Greeting : 

Whereas, on the Ist day of January, 1868, John Doe was Inroiight belm 
me, Henry Goodrich, one of the justices of the peaoe ol the said coonty of Reus* 

C. P. YOL. II~20. 
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seUer, at the town of Greenbnsh, in said oonntj, charged on the oath of James 
Brown with having, on the 26th day of December, 1867, at the town of Green- 
buflh afi>re8aid [here ut forth the statement tf the offence, as contained in the eomr 
plaint] ; and whereas, the said charge was then and there distinctly read and 
stated to the said John Doe, who then and there pleaded not guilty thereto, who 
was then and there tried npon the said charge by the said justice, who did there- 
upon hear testimony on oath in si^>port of said charge, and in defence thereof, 
and on the behalf of the said prisoner; and whereas, the said testimony was 
giTen and evidence had in the presence and hearing of the said John Doe, he, the 
sud John Doe, having previously thereto been allowed a reasonable time to send 
for and advise with counsel ; and whereas, the said justice did thereupon adjudge 
and determine that the said John Doe was guilty of the aforesaid charge, and the 
said John Doe was thereupon duly convicted of the offence aforesud, to wit, 
of being a disorderly person, in that he, the said John Doe, at the town of 
Greenbush aforesaid, on the said 26th day of December, 1867, did [here state the 
partiadare of the offence, as in the record of conviction"] ; and whereas, upon such 
conviction, tiie said John Doe was required to find two sureties, to be recognized 
with the said John Doe, the sureties in the snm of one hundred dollars each, and 
the said John Doe in the sum of one hundred dollars, for his good behavior for 
the space of one year firom the time of his conviction as aforesaid ; and inasmuch 
as the said John Doe has made de&ult in finding sudi sureties, and I, the said 
justice, having duly made up and signed a record of such conviction of the said 
John Doe. 

These are, therefore, to command you, the said constable, forthwith to con- 
vey and deliver tA said John Doe into the custody of the keeper of the said jail, 
and you, the said keeper, are hereby commanded to receive the said John Doe 
into your custody in the said jail, and him there safely keep until he shall find 
such sureties as aforesaid, or until he shall be discharged according to law. 

Given under my hand and seal, at the town of Greenbush, in said county of 
Rensselaer, this Ist day of January, 1868. 

HENRY GOODRICH, [l. s.] 
Justice of the Peace. 



No. 75. 

WASBAKT OF OOHMITKBITF OF A DISOEDXBLT PBB80K AFTBE A PLBA OF GUILTT. 

See ante, Vol. 1, pp. 147-151. 

Rensselaer County, ss : 

To any constable of the said county of Rensselaer, and to the keqwr of the 
common jidi of said county. Greeting : 

Whereas, on the 1st day of January, 1868, John Doe was brought before 
me, Henry Goodrich, one of the justices of the peace of the said county of 
Rensselaer, at the town of Greenbush, in said county, charged, on the oath of 
James Brown, with having, on the 26th day of January, 1867, at the town «f 
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Greenbush aforesaid [here net forth the statement of the offence as contained in 
the cofmpknntly and whereas, the said charge was then and there distinctly read 
and stated to the said John Doe, and he, the said John Doe, was given a rea- 
sonaUe time to send for and advise with counsel; and whereas, he, the said 
John Doe, did then and there plead gnilty to the said charge, and in the pres- 
ence of said court, by said plea of guilty, did voluntarily admit and confess that 
he, the said John Doe, at the town of Greenbush aforesaid, on the 26th day of 
December, 1867, did [here eet forth the specific facts admitted and confessed by the 
jnisoner"] ; and whereas, the said justice did thereupon adjudge and determine 
that the said John Doe was guilty of the aforesaid charge, and the said John 
Doe was thereupon convicted of the offence aforesaid, of being a disorderly per- 
son, in that he, the said John Doe, at the town of Greenbush aforesaid, on the 
said 26th day of December. 1867, did iSere state the particulars qfthe offence as 
in the record of conoictuni] ; and whereas, upon such conviction the said John 
Doe was required to find two sureties to be recognized in the sum of one hun- 
dred dollars each, and the said John Doe, in the sum of one hundred dollars for 
his good behavior for the space of one ye&r fi*om the time of his conviction as 
aforesaid, and inasmuch as the said John Doe has made de&ult in finding such 
sureties, and I, the said justice, having made up and signed a record of such con- 
viction of the said John Doe. 

These are, therefore, to command you, the said constable, forthwith to con- 
vey and deliver the said John Doe into the custody of the keeper of the said 
jail, and you, the said keeper, are hereby commanded to receive the said John 
Doe into your custody, and him there safely keep until he shall find such sure- 
ties as aforesaid, or until he shall be discharged according to law. 

Given under my hand and seal at the town of Greenbush, in said county of 
Rensselaer, the first day of January, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 76. 

BSOOOXIZAKGB BT DISOBDEBLT PBBSON AFTEB HIS IXPBISOKXBKT, UPON WAB- 

BANT OP OONVIOTION. 

See ante, Yol. I, p. 152. 

County of Rensselaer, ss: 

Be it remembered that on this 4th day of January, 1868, John Doe, of the 
town of Greenbush, in the said county of Rensselaer, and Edward Hopkins and 
Jeremiah D. Green, both of the city of Troy, New York, personally came before 
us, Henry Gk>odrich and Charles J. Lansing, two of the justices of the peace of 
the said county of Rensselaer, and severally and respectivdy acknowledged them- 
selves to be indebted to the people of the State of New York, that is to say, the 
said John Doe, in the sum of two hundred dollars, and the said Edward Hopkins 
and the said Jeremiah D. Green in the sum of two hundred dollars each, to be 
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leTied of their req)e6iiTe goods and dutttelfly lands and tenements, if de&uli shall 

be made in the oondition following : 

Whereas, John Doe was, on die 1st day of January, 1868, duly ccmyieled 

b^re Henry Goodrioh^ one of the justices of the peace of the said county of 

Rensselaer, of being a disorderly person {staie the offmct br^fy, ak m«fi<ienei2 th 

the wurrmU %f coffMiitoMfi^], and for want of sureties of his good behavior the 

•aid John Doe was oonumtted to, and still remains in, the common jail of the 

said county. Now, therefore, the condition of this recognisance is such that if 

the said John Doe shaU be of good behayior for the space of one year from the 

time of the said couTiction, then this recognizance shall be void and of no efifect ; 

otherwise, to be and remain in full force and virtue. 

JOHN DOE, 

EDWARD HOPKINS, 

JEREMIAH D. GREEN. 
Subscribed and acknowledged before us, the > 
day and year first above written. \ 

HsNBT Goodrich, 

Charles J. Lansing, 

Justices of the Peace of Rensselaer county. 



No. 77. ' 

WARRAirr TO DISGHARGB DI80RDBRLT PERSON UPON' tHB EXSCnTIOK OF THfe 

FORBGOINO RBGOONIZANGB. 

See ante. Vol. I, p. 152. 

Rensselaer county, ss : 

To the keeper of the common jail of said county. Greeting : 

Whereas, John Doe was lately committed to your custody, in said jail, by 
the warrant of Henry Goodrich, a justice of the peace of said county [which said 
warrant bears date January 12, 1868], upon the conviction of the said John Doe 
before the said justice of b^ng a disorderly person, and upon the failure of the 
said John Doe to procure sureties for his good behavior, according to law; and 
whereas, the said John Doe has given such sureties before us, the undersigned, 
two of the justices of the peace of the said county of Rensselaer, as were origi- 
nally required by the said justice from him. 

Now, therefore, we, as such two justices of the peace of the said county of 
Rensselaer, do hereby command you, upon the receipt hereof to discharge the 
said John Doe out of your custody in the said jail, if detained there for no other 
cause than what is specified in the taid warrant of commitment, and for so doing 
this shall be your student warrant. 

Given under our hands and seals this 4th day of January, 1868. 

HENRY GOODRICH, \jl. s.] 
CHARLES J. LANSING, [l. s.] 
Justices of the Peace of the county of Rensselaer. 
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No. 78, 

WABIUNT AND OOMMITMBNT OF A DISOBDKRLT PBB80N UPON A BSOOTXBT BBUfO 
HAD FOB A BBBACH OF HIS BBCOGNIZAKCB FOB OOOD BBHAVIOB. 

See ante Vol. I, p. 152. 

County of Rensselaer, ss : 

To any constable of said county of Rensselaer, and to the keeper of the 
common jail of said county, Greeting : 

Whereas, on the 4th day of January, 1868, a nBcognixance was entered into 
before Herry Goodrich, a justice of the peace of the said county, by John Doe, 
complained of on oath before him as a disorderly person, with two sureties, 
himself in the sum of one hundred dollars, and the said sureties in the sum of 
one hundred dollars each, conditioned for the good behavior of the said John 
Doe for the space of one year from the time of the said conviction; and whereas, 
a reooTery.has this day been had before me, John Butler, a justice of the peace 
of the said counlty, upon a suit brought before me by Martin Miller, one of the 
overseers of the poor of the town of Greenbush, in said county, for a breach of 
said recognizance, in [Aere atatt nuOtera in whieh the hnaeh constsfv]. 

These are, therefore, to command you, the said constable, forthwith to convey 
and deliver the said John Doe into the custody of the keeper of said common 
jail. And you, the said keeper, are hereby required to reeeive the said John 
Doe into your custody in said common jail, and him there safely keep for the 
period of [noi to exceed six calendar monthe}, or until he be discharged according 
to law. 

Given under my hand and seal, at the town of Greenbush, in said county, 

this 6th day of March, 1868. 

JOHN BUTLER, [l. s.] 

Justice of the Peace. 



No. 79. 

OOMPLAIKT FOB TAOKANGT. 

See ante. Vol. I, p. 157. 

Rensselaer county, ss : 

- To Henry Goodrich, one of the justioeB of the peace of the county of Rens- 
Mlaer. 

James Brown, of the town of Greenbush, in said county of Reosselaer, 
upon his oath, complains that John Doe, at present in the said town of Green- 
bush, is an idle person, not having visible means to maintain himself, and living 
without employment, and is, as complainant believes, a vagrant within the 
intent and meuJing of the statute in such case made and provided. 

Dated January Ist, 1868. * 

JAMES BROWN. 
Subscribed and sworn to before me this > 

1st day of January, 1868. 5 

Hhkbt GooDBiOH, Justice of the Peaoe. 
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No. 80. 

WABBAKT OF ABKSST OP A VAGRAKT. 

See ante, Vol. I, pp. 140-157. 

Rensselaer county, ss: 

To anj constable of the said count j of Rensselaer, Greeting: 

Whereas, James Brown, of the town of Greenbush,in said county of Rens- 
selaer, has this 1st day of January, 1868, made complaint on oath before me, 
Henry Goodrich, one of the justices of the peace of the said county of Rensse- 
laer, that John Doe, at present in the said town of Greenbush, is an idle person, 
not having yisible means to support himself, and living without employment. 

Tou are therefore hereby commanded forthwith to take the said John Doe, 
and bring him before me, the said justice, at my office in the town of Greenbush, 
in the said county, to answer to said complaint, and to be otherwise dealt with 
in the premises as the law requires. Hereof fail not at your peril. 

Witness my hand and seal, at the town of Greenbush, in itte county afore- 
said, this first day of January, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 81. 

BBGORD OF OOmriGTION OF A VAGRAKT. 

See ante, Vol. I, pp. 145-158. 

Before Henry Goodrich, one of the justices of the peace of the county of 
Rensselaer. 

The People of the State of New Tork 

agt. 
John Doe. 

Be it remembered that the above named defendant, John Doe, having beea 
brought before me, Henry Goodrich, one of the justices of the peace of the 
6ounty of Rensselaer, at the town of Greenbush, in said county, charged on the 
oath of James Brown with, on this present day, at the town of Greenbush 
aforesaid [here ataU the qfence, thus : " being an idle person, fcho, fwt hamng the 
meane to maintain himse^'y lives toithout employment'*], and with being a vagrant 
vrithin the intent and meaning of the statute, which complaint on oath was 
believed by me, the said justice, and the said charge having been distinctly read 
and stated to the said John Doe, who then and there pleaded not guilty thereto, 
and who was then and there tried by the $aid justice, who did thereupon hear 
testimony on oath in support of said char^, and in the defence thereof on the 
behalf of the said prisoner ; and whereas, the following are the names of the 
witnesses sworn upon the said trial, and the evidence given and proceedings had. 



SUMMARY OONVIOTIONS. 271 

that 18 to say : The cotinsel for the prisoner moved to dismiss the complunt 
against the prisoner upon the ground that [here state the grmmda'}, which motion 
vas denied hj the said justice, to which denial and ruling the counsel for the 
prisoner then and there duly excepted. A B was then produced, sworn and 
examined on behalf of the people, and testified as follows, to wit : [Here etate 
kia evidence^ oho the objections made to the testimony, and the rulings thereon, 
a$id exceptions taken ; also, the evidence of all the witnesses, hath Jor the people 
and the prisoner.} 

And, whereas, the fi>r^;oing are all the witnesses who were sworn on said 
trial, and the foregoing is all the testimony giren, and proceedings had, on said 
trial ; and, whereas, the said evidence was given, and proceedings were had, in 
the presence and hearing of the said John Doe, he, the said John Doe, having 
previously thereto been allowed a reasonable time to send for and advise with 
counsel; and, whereas, it then and there appeared to me, the said justice, that 
the said John Doe was guilty of the ofience of being a vagrant, in this, to wit, 
that he, the said John Doe, at the town of Greenbush aforesaid, on this present 
day, was [here hriefly state the peculiar cirewnstances of the ease as proven by the 
toitnesses'], and the said John Doe was thereupon duly convicted by me, the said 
justice, of the said charge, and of being a vagrant, in that he, the said John 
Doe, was an idle person, not having the means to maintain himself, and living 
without employment. 

And it appearing to me that the said John Doe is not a notorious offender, 
and that he is a proper object for relief, I adjudge and determine that the said 
John Doe be committed to the county poor house of the said county, [or to the 
ahns house or poor house if the said town] for the term of thirty days, there to 
be kept at hard labor [or it appearing to me that the said John Doe is an impro- 
per person to be sent to the poor house, I do adjudge and determine that said John 
Dot he committed to the common jail of said county fift the term of twenty days 
and to be kept for the first ten days of said term on bread and water only,} 

Witness my hand and seal, at the town of Greenbush in said county of 
Rensselaer, this Ist day of January, 1868. 

HENRY GOODRICH, [l. s.] 
Justice of the Peace. 



No. 82, 

WAB&A17T OP OOMlCmCSKT OF ▲ YAOKANT. 

See ante. Vol. I, pp. 147-157. 

Rensselaer county, ss : 

To any constable of the said county of Rensselaer, and to the keeper of the 
county poor house of said county, Greeting : 

Whereas, on the first day of January, 1868, John Doe was brought before 
me, Henry Goodrich, one of the justices cf the peace of the said county of Rens- 
selaer, at the town of Greenbush in said ooimty, charged on the oath of James 
Brown, which oath was believed by me» the said justice, with, on this present day. 
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»t the town of Gnenbiuh (here state the offence thus: "being an idle person 
who> not having the means to maintain himself lives without employment^')> uid 
with being a vagrant within the intent and meaning of the statnte; and 
wh«reas^ the satd charge was then and there dtstintatl j read and stated to the 
said John Doe, who then and there pleaded not guiltj thereto, who was then 
and there tried upon the said chaxge by the said jnstioey who did therenpon hear 
testimon J on oath in support of sud charge, and in defenoe thereof and on behalf 
of said prisoner : and whereas, the said testimony was given and evidence was 
had in the presence and hearing of the said John Doe, he, the said Jc4m Doe, 
having previoosky thereto been allowed a reasonable time to send for and advise 
with counsel, and whereupon the said justice did thereupon adjudge and deter* 
mine that the said Jchn Doe was guilty of the aforesaid charge, and the said 
John Doe was thereupon convicted of the ofifenee aforesaid, to wit : of beii^ a 
vagrant, in thai he, the said John Doe, on this present day at the town of 
Greenbui^ aforesaid, was Z^^ ^^ ^^ graunda upon tMch the charge of 
vagrttnctf uxie haeed]. 

* And whereas it appeared to me that the said J<dm Doe was not a notori- 
ous offender, and was a proper subject of relief, I did, upon sueh conviction, 
acgudge and determine that the said John Doe should be committed to the 
county poor house of the said county, there to be kept at hard labor for the 
term of thirty days. And whereas, I have duly made, signed, and filed a record 
of such conviction of the said John Doe. 

These are therefore to command you, the said constable, forthwith to convey 
and deliver the said John Doe into the custody of the said keeper, and you, the 
said keeper, are hereby commanded to receive the said John Doe into your cus- 
tody in the said poor house, and him there safely keep for the said term of 
thirty days at hard labor. 

Witness my hand and seal, at the town of Greenbush, in said county, this 
1st day of January, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 83. 

A SnCILAB WABBAKT WHBRB THB SBITTBNOB IS THAT THB PRISOKBB BB OOK- 
FINJED IN THB GOXMOK JAIL OF THB QOUMTT INSTBAD OF THB COUKTT POOB 
HOUSB. 

See ante. Vol. 1, p. 158. 

Rensselaer County, ss : 

To any constable of the county of Rensselaer, and to the keeper of the com- 
mon jail of the said county. Greeting: 

[Commence as in the foregoing fom^ tmd eotUmue damn io the *] 
And whereas it appeared to me that the said J<^ Doe vras an improper- 
person to be sent to the poor house, I did, upon such conviction, acyudge and 
determine that the said John Doe he committed to the count jgail of said ooont j 
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for the term of thirty days, to be kept for the first ten days of said term on 
bread and water only. 

These are therefore to command you, the said constable, forthwith to convey 
and deliver the said John Doe into the custody of the said keeper ; and you, the 
said keeper, are hereby conmiai^ed to receive the said John Doe into your cus- 
tody, in the said jail, and him there safely keep for the said term of thirty days, 
and to keep him for the first ten days of said term on bread and water only. 

Given under my hand and seal at the town of Greenbush, in said county of 
Rensselaer, this Ist day of January, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 84. 

COMPLAINT FOB PROFANE GUBSINQ AND SWBABINO. 

See ante. Vol. I, p. 162. 
Rensselaer county, ss : 

To Henry Goodrich, one of the justices of the peace of the county of Rens- 
selaer : 

James Brown, of the town of Greenbush, in said county, upon his oath, 
complains that on the 29th day of December, 1867, at the town of Greenbush, 
in said county, John Doe, of the said town of Greenbush, did, in the presence 
and within the hearing of the said James Brown, profimely curse and swear, and 
did then and there, to wit, at the time and place aforesaid, utter the following 
oaths and curses, to wit, [here inart the profane langtutge]. 
Dated January 21st, 1868. 

JAMES BROWN. 
Subscribed and sworn to before me, > 
this 1st day of January, 1868. ) 

Hbn&y Goodrich, Justice of the Peace. 



No. 85. 

COMPLAINT FOB THB DISTURBANCE OF A RBLIGIOUS IIBBTIKG. 

See ante. Vol. I, p. 162. 
•^Rensselaer county, ss : 

To Henry Goodrich, one of the justices of the peace of the county of Rens- 
selaer : 

James Brown, upon his oath, complains that on the 29th day of December, 
1867, at the town of Greenbush, in the said county of Rensselaer, John Doe, of 
the said town of Greenbush, did willfully interrupt, disturb and disquiet an 
assemblage of people, then and there met for religious worship, in a certain 

C. p. Vol. n— 21. 
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building situate in said town of Greenbush, to wit, the Methodist Church, by 
profane discourse [or by rude and indecent behaviar, or by making a noise so near 
the said place ofvoorship as to disturb the order and solemniiy of the meeting.'] 

Dated January 1st, 1868. 

% JAMES BROWN. 

Subscribed and sworn to before me, > 
this 1st day of January, 1868. y 

Henbt Goodbich, Justice of the Peace. 



No. 86. 

WABBANT TO ABBSST A FEBSON tTPON A COMPLAIKT FOB DISTUBBIlfO A 

BELI6I0US ICEBTING. 

See ante, Vol. 1, pp. 140-162. 

Rensselaer county, ss : 

To any constable of the said county of Ren^elaer, Greeting: 

Whereas, a complaint has this day been made, on oath, by James Brown, 
of the town of Greenbush, in the said county of Rensselaer, before me, Henry 
Goodrich, one of the justices of the peace of said county, that John Doe, of the 
said town of Greenbush, at the town of Greenbush aforesaid, on the 29th day 
of December, 1867, did willfully interrupt, disturb and disquiet an assemblage 
of people then and there met for religious worship, in a certain building situate 
in said town of Greenbush, to wit, the Methodist Church, by profane discourse 
[or by rude and indecenl behavioTy or by making a noise so near the said place of 
V)orship as to disturb the order and solemnity of the meeting] . 

These are, therefore, to command you forthwith to take the said John Doe 
and bring him before me, at my office, in the town of Greenbush, in said county 
of Rensselaer, to be dealt with according to law. 

Witness my hand and seal, at the town of Greenbush, in said county of 
Rensselaer, this 1st day of January, 1868. 

HENRY GOODRICH, [l.s.] 
Justice of the Peace. 



No. 87. 

YBNIBB FOB JUBT ON OOHPLAIKT FOB DISTUBBINO A BELIGIOUS MBBTIN6. 

See ante, Vol. I, p. 164. 

Rensselaer County, ss : 

To any constable of said county. Greeting : 
. You are hereby commanded to sunmion twelve good and lawful men, qualified 
to serve as jurors, and not exempt from such service, and who are nowise of kin to 
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John Doe^ to be and appear before me, Henry Qoodrich, a justice of the peace of 
said county, at my office, in the town of Greenbush, on the 30th day of January, 
1868, at 10 o'clock in the forenoon of that day, for the trial of the said John Doe 
for an alleged violation of the provisions of the revised statutes in relation to the 
disturbance of religious meetings, the said John .Doe being charged on oath be- 
fore me with an offence under the said provisions of the statutes, and he having 
demanded that he be tried by a jury. And have you then and there this pre- 
cept, together with a panel of the jurors su^mloned. 

Given under my hand, at the town of Greenbush, in said county, this 1st 
day of January, 1868. 

HENRY GOODRICH, 

Justice of the Peace. 



No. 88. 

KECOBD OF G01«TICTI0N FOR DISTURBING A RELIGIOUS MBETING, WHJSRH TRIAL IS 

HAD BY A JURT. 

See ante, YoL I, pp. 144-162. 

Before Henry Goodrich, one of the j.U8tioes of the peace of the county of 
Rensselaer. 

The People of the State of New York, 

agt. 
John Doe. 

Be it remembered, that the above named John Doe, having been brought before 
me, Henry Goodrich, one of the justices of the peace of the county of Rensselaer, 
at the town of Greenbush, in said county, on the 1st day of January, 1868, 
charged on the oath of James Brown, with having on the 26th day of December, 
1867, at the town of Greenbush aforesaid, willfully interrupted, disturbed and 
disquieted an assemblage of people then and there met for religious worship, in a 
certain building situate in said town of Greenbush, to wit : the Methodist church 
by [here state the disturbance thus : '* by profane discourse," etc.], and the said 
charge having been distinctly read and stated to the said John Doe, and he, the 
said John Doe, having been given a reasonable time to send for and advise with 
counsel, did then and there plead not guilty to the said charge, and did then and 
there demand to be tried by a jury, whereupon a venire was issued in accord- 
ance with the statute in such case made and provided, and a jury was duly and« 
legally summoned, drawn, tried and sworn, and the said John Doe was then and 
there tried upon the charge and accusation aforesaid, and testimony was there- 
upon given on oath in support of said charge, and also on the de^oe thereof 
and in behalf of the said John Doe ; and whereas,' the said testimony was given 
and the said proceedings were had in the presence and hearing of the said John 
Doe ; and whereas, the said jury sat together and heard the proofs and allega- 
tions in the case, which were declared in public and in the presence of the said 
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John Doe ; and after hearing the said proofs and allegations, the jury retired 
and were kept together in a convenient place, under the charge of a constable 
duly sworn for that purpose, until they had agreed upon their verdict. And 
the said jury when they had agreed upon their verdict, came into the said court 
and declared the same publicly, and by such verdict they found the said John 
Doe guilty of the offence wherewith he was charged as aforesaid. 

Now, therefore, it is by me, the justice aforesaid, considered and adjudged 
that for the offence aforesaid the said John Doe forfeit the sum of [not exceeding 
twenty-five dollars] for the benefit of the poor of said county. And the costs of 
said conviction are hereby ascertained and adjudged to amount to the sum of ten 
dollars. 

In witness whereof I have hereunto set my hand and seal this Sd day of 

January, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 89: 

BECORD OF GOirVIOTIOX WHBRB THB TBIAL IS HAD BEPORB THE JUSTICE WITH- 
OUT A JUBT. 

See ante. Vol. I 

[See records of conviction of disorderly persons. No. 70, and of vagrants^ 
No. 81.] 



No. 90. 

WABBANT OV COKMITMEKT UPON CONVICTION FOB DISTUBBING A BELIGIOUS 
HBETINO WHEN THE TBIAL IS HAD BEPOBB A JUSTICE WITHOUT A JUBT. 

See ante, Vol. I, pp. 140-162. 

{Similar to a warrant of commitment in case of vagrancy, No. 82, doion to 
the *y then as follows :] 

And whereas, upon such conviction I did adjudge and determine that the 
said John Doe should forfeit the sum of twenty dollars for the benefit of the poor 
of said county ; and whereas, the costs of said conviction were ascertained and 
adjudged b^ me to amount to the sum of ten dollars ; and whereas, the said 
John Doe, although required so to do, has not paid the said penalty and costs, 
nor given security for the payment thereof within twenty days, as required by 
law. 
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These are therefore to command you, the said constable, forthwith to convey 
and deliver the said John Doe into the custody of the said keeper. And you, 
the said keeper, are required to receive the said John Doe into your custody in 
the said jail, and him there safely keep until he shall pay the said penalty and 
costs, or for the term of [not exceeding thirty] days. 

Witness my hand and seal> at the town of Greenbush, in said county, this 

1st day of January, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 91. 

A 8IMILAB WABBANT OF OOMHITMSNT WHBBE THB TBIAL IS HAD BT A JUBT. 

See ante. Vol. I, p. 

[Similar to a warrant of commitment when trial i9 ha4 before a jury in a 
court of special sessionSy JSTo, , down to the *. Tlten conclude as in the fore- 
goingform,} 



No. 92. 

WABBAKT OP ABBEST FOB COXTEUPT. 

See ante, Vol. I, p. 168. 

Rensselaer County, ss : 

To any constable of the said county. Greeting : 

Whereas, on this day, during the examination of John Doe on a criminal 
complaint [or during the trial of a cause between the People of the State of New 
Yorky plaintiff y and John Doe, dtfendant^y before me, Henry Goodrich, a justice ' 
of the peace of said county, at my office, in the town of Greenbush, in said 
county, Patrick McCarthy was guilty of disorderly, contemptuous, and insolent 
behavior towards me, the said justice, while engaged in the said examination [op 
[while engaged in the trial of said cause], by [here state the particulars of the con- 
duct of the offender], which behavior tended to interrupt such proceedings before 
me, and to impair the respect due to my authority as such justice [or was guilty 
of committing a breach of the peacCy or of making a noise and disturbance tending 
to interrupt my proceedings as a justice, or was guilty of willfully offering 
resistancsy in my presence, to the execution of a lauful order (or process) made 
(or issued) by me as such justice] ; and being ordered by me to cease from such 
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disorderly, contemptuous and insolent behavior [or from commitling such breach 
of the peace, Qr/rom making »wA noUe and dieturbance, so tending to interrupt 
my proceedings as such justice, or from wiiyuUy offering such resistancsy in my 
presence, to the execution of 9ueh lawful order (or process) so made (or issued) 
by me as such justice}, he, the said Patrick McCarthy, refused so to do>and told 
me that he did not regard me or my authority. 

These are, therefore, in the name of the people of the State of New York, 
to command you forthwith io apprehend him, the said Patrick McCarthy, and 
bring him before me, at my ofQce, in the town of Greenbush, to answer for the 
said contempt, and to be dealt with according to law. Hereof fail not at your ' 
peril. 

Given under my hand and seal, the Ist day of January, 1868. 

. • HENRY GOODRICH, [l. s.] " 

Justice of the Feice. 



No. 93. 

RttCO&P OP CONVICTION" FOR OONTBMPT. 

See ante, Vol. I, p. 168. 

Rensselaer county, ss: 

Be it remembered that on this day, on the trial of a cause between the people 
of the State of New York, plaintiffs, and John- Doe, defendant [or during the 
exdmiTuUion of one John Doe, on a criminal complaint}, before me, Henry Good- 
rich, a justice of the peace of the said county, at my office, in the town of Green- 
bush, Patrick McCarthy was guilty of disorderly conduct, contemptuous and 
insolent behavior towards me, the said justice, while thus engaged in the trial of 
the said cause, [or in the said examination} by [here state the particulars of the 
conduct of the offender} which behavior tended to interrupt the proceedings before 
me, and to impair the respect due to me as such justice, and being ordered by me 
to cease from such disorderly, contemptuous and insolent behavior, he, the said 
Patrick McCarthy, refused so to do, and told me that he did not regard me or 
my authority [or state the other matters eonstiiuting the contempt, as in the pre- 
ceding warrant} ; and the said Patrick McCarthy having been brought before me 
to answer for the said contempt [or having been forthwith called upon by me to 
answer for the said contempt}, and not having purged .himself therefrom, I do 
hereby convict the said Patrick McCarthy of a opntempt, -and do adjudge and 
determine that for the said contempt the said Patrick McCarthy pay a fine often 
dollars, and that he also be imprisoned in the common jail of the said county of 
Rensadaer ten days, and until he pay the fine aforesaid, or be diseha(^;ed accord- 
ing to law. 

In witness whereof I have hereunto set my hand this 1st day of January, 

1868. 

HENRY GOODRICH, 

Justice of the Pe^e. 
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No. 94. 

WARRANT OP COMMPTirKNT FOR COWTBMPT. 

See uite, Vol. I, p. 168. 
RenjSselaer county, sa: < 

To any constable of the said county of Rensselaer, and to the keeper of the 
common jail of said county, Greeting: 

Whereas, Patrick McCarthy has this day been convicted before me, Henry 
. Goodrich, one of the justices of the peace oi said county, of a contempt, fer that, 
on this day, on the trial of a cause between the people of the State of New York, 
plaintiflb, and John Doe, defendant [or ^hiring the exanUnation of one John Doe 
upon a eriminal eompknni], before me, at my office, in tlto town of Qreenbush, 
he, the said Patrick McCarthy, was guilty of disOrcferly, contemptuous and 
insolent behavior toward me, the said justice, while thus engaged in ^le trial of 
the said cause [or in the said examnaPUm], by [here state the particulare of the 
conduct of the offender], which behavior tended to interrupt the proceedings before 
me, and to impair the respect due to me as such justice ; and being ordered by me 
to cease from such disorderly, contemptuous and insblent behavior, he, the said 
Patrick McCarthy, refused so to do, and told me that he did not regard me or my' 
authority [or etate the othermattere constituting the contempt, as inform iVb. 92] ; 
and the said Patrick McCarthy having, previous to such conviction, been brought 
before me to answer for snd contempt, and not having purged himself there- 
from ; and, whereas, upon such conviction, I did adjudge and determine that the 
said Patrick McCarthy pay a fine of ten dollars, and that he also be imprisoned 
in the common jail of the said county ten days and until he should pay said fine 
or be discharged according to law. And, whereas, the said Patrick McCarthy, 
although fully notified of said conviction and judgment, has not paid the said 
fine. 

These are, therefore, in the name of the people of the State of New York, 
to command you, the said constable, to convey and deliver into the custody of 
the said keeper of the said common jail the body of the said Patrick McCarthy, 
and him there safely keep during the said term of ten days, and until he pays 
the said fine or is duly discharged according to law. Hereof fail 9ot. 

Given under my hand and seal, at the town of Greenbush, in the said 
county of Rensselaer, this Ist day of January, 1868. 

HENRY GOODRICH, [l. s.] 
Justice of the Peace. 



No. 95. 

WARRANT OF OOMMITHSKT OF A WITNSSS FOR RSFUSING TO BB SWORN. 

See ante, Vol. I, p. 169. 
Rensselaer county, ss : 

Henry Goodrich, Esq., a justice of the peace of the said county, to any 
constable of the said county of Rensselaer, and to the keeper of the common jail 
of said county, Greeting : 
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• 

Whereas, on the trial of a cause this day before me, the said justice, 
between the people of the State of New York, plaintiffs, and John Doe, defend- 
ant [or vpon the exatninatum of John Doe upon a criminal complaint], Edward 
Magerry, being called as a witness on the part of the said people [or of the said 
John Doe"}, and being present, refused to be sworn as such witness in any form 
prescribed by law ; and John H. Peck, on the part of the said people [or the 
said John Doe], having made oath before me that the testimony of the said 
Edward Magerry was material in the said cause [or upon the said examination]. 

These are therefore, in the name of the people of the State of New York, 
to command you, the said constable, forthwith to convey and deliver the said 
Edward Magerry into the custody of the said keeper of the said common jail. 
And you, the said keeper, are hereby required to receive the said Edward 
Magerry into your custody in the said common jail, and him there safely keep 
until he shall submit to be sworn as such witn^s as aforesaid, or shall be dis- 
charged by due course of law. Hereof fail not. 

Given under my hand and seal this 1st day of January, 1868. 

HENRY GOODRICH, [l. s.] 
Justice of the Peace. 



No. 96. 

WARRAifT OP COMMITMENT OF A WITNESS FOR REFUSING TO TESTIFY. 

See ante, Vol. I, p. 169. 

Rensselaer county, ss : 

Henry Goodrich, a justice of the peace of the said county, to any constable 
of the said county of Rensselaer, and to the keeper of the common jail of the 
said county. Greeting : 

Whereas, on the trial of a cause before me, the said justice, between the 
people of the State of New York, plaintiffs, and John Doe, defendant [or upon 
the examination of one John Doe, upon a criminal complaint], Patrick Crougfa 
was called and sworn as a witness upon the part of the people [or of the said 
John Doe], and, on his examination as such witness, he, the said Patrick Crough, 
was asked by the said John Doe [or by James Lansing, on the part of the said 
people] whether [here state the question asked], to which question the said Patrick 
Orough refused to make any answer. And the said John Doe [or the said James 
Lansing on the part of the said people] having made oath before me that the tes- 
timony of the said Patrick Orough was material on the trial of said cause [or 
up(m such examination]. 

These are therefore, in the name of the people of the State of New York, 
to command you, the said constable, forthwith to convey and deliver the s&id 
Patrick Orough into the custody of the said keeper of the said common jail. 
And you, the said keeper, are hereby required to receive the said Patrick Crough 
into your custody in the said common jail, and him there safely keep until he 
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shall submit to answer the said question so put to him on the said trial [or 
examiTuUion] or shall be discharged by due course of law. 

Given under my hand and seal, this Ist day of January, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



[/br an cfffidaeit upon which to mooe for a common law writ ofartiorari, no 
affinktmt to obtain cortiorari to court of special 8eaeion8,form No, , poet.] 

No, 97. 

OBDBS rOE ▲ OOITMON LAW WBH* OF OBBTIOSA&I TO EBTIBW PBOGBBDUaTOfl OH A 

suMMABT oomnoTionr. 

See ante, Vol. 1^ p. 148. 

At a special term of the supreme court held for the State of New York, at 
the city hall in the city of Albany, on the 15th day of January, 18i68, 
Present, Hon. Theodore W. Miller, Justice. 

The People of the State of New York, ^ 

on the relation of John Doe, 

against 

Henry Goodrich, a justice of the peace 

of the county of Rensselaer. 

On reading and filing affidavits, with proof of due service thereof, and on motion 
of Francis Rising, attorney and of counsd for the above named relator, John Doe, 
it is ordered that a writ of certiorari directed to the above named Henry Goodrich, 
a justice of the peace of the county of Rensselaer, be issued out of and under the 
set! of this court, to remove into this court the decision made by, and the proceed- 
ings had before said justice upon the trial of the said John Doe, upon a complaint 
against him for being a disorderly person, which' trial was had before said Henry 
Goodrich as such justice, at the town of Greenbush in the county of Rensselaer, 
on the 12th day of January, 1868, and that said writ be made returnable before 
the justices of this court, at the Capitol in the city of Albany, on the last Tues- 
day of March, 1868. 

And it is further ordered, that upon the said John Doe becoming bound in a 
recognizance in the sum of dollars, and with satis&otory sureties to be 

ai^roved of by a justice of this court, to appear on the return day of said writ 
at the general term of tbm court, to be hdd at Ae Capitol in the eity ci Albany, 
on tiie said last Tuesday of March, 1868, to alude the judgment or ^rder of that 
court in the premiseB, the hdBptr of tiie eommon jail of the o^mnty of Rens- 
selaer, shall dischar g e the said John Doe from imprisonment tfaerein, unless he, 
the said J<dm Doe, shall be detained in Us -custody ^y some other reason than 
the warrant of commitment issued upon the trial and conviction aforesaid, (see 
Lounitz V. Dixon, 5 Sandf., 254; Patchin v. Meyer, 13 Wend., 664 ; Gardner v. 
Commissioners of Highways, 10 How., 181; 19 Wend., 641. 

{For form of rscognizanee under the foregoing order, see form No. 187.] 

C. p. Vol. n.— 22. 
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No. 98: 

COmCON LAV WRIT OF OBRTIOBABI TO KSVISW STTMMART COKTICTIOir. 

See ante. Vol. I, p.. 14S. 

The people of the State of Neir York to Henry Goodrich, one of the justices 
of the peace of the county of Rensselaer, Greeting : 

Whereas, hy a certain decision made by you, as such justice, upon the trial 
of John Doe, lately had before you, upon a complaint against him for being a 
disorderly person, manifest error hath interrened to the great damage 
[l. s.] and injury of the said John Doe, as by his complaint ire are informed, 
we being willing for certain causes, to be certified of the said decision, 
and of your sentence and proceedings thereon, do command you that the original 
complaint, the proceedings, objections made, and the testimony given and offered 
to be given, and your decision thereon, and the judgment thereon^ and all things 
touching and concerning the same, by whatsoever name the party thereto is 
called, you send and return to our justices of our Supreme Court, at the City 
Hall, in the dty of Albany, on the last Tuesday of March, 1868, together with 
this writ, that our said court may thereupon further cause to be done what of 
right ought to be done ; and that in the said return you also state and set forth 
whether or not upon the said trial of said John Doe before you, upon said charge 
Ihere state specifically the errors assigned in the moving affidavity upon which the 
order for the writ was granted]. 

Witness — Hon. Henry Hogcboom, one of the justices of our Supreme Court, 

at the city of Albany, this 10th day of January, 1868. 

J. T. DAVIS, Clerk. 
H. J. King, Attorney. 



No. 99. 

BBTUBN TO THB POBBOOIXa WBIT. 

See ante, Vol. I, p. 148. 

To the Justices of the Supreme Court of the State of New Tork : 

The undersigned, Henry Goodrich, a justice of the peace of the county of 
Rensselaer, in obedience to a writ of certiorari issued out of and under the seal 
of the Supreme Court of the State of New Tork, directed to him, and which 
writ is hereto a^ezed, does return to the justices aforesaid that {here set out at 
lengthy and in detail, the various proceedings had before the justice. See justices^ 
return to writ of certiorari directed to court of special sessums^form No. .] 

Which aforesaid matters and things are all things touching and concerning 
the same before the imdersigned. 

Dated January 30th, 1868. 

HENRY GOODRICH, 

Justice of the Peace. 
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No. 100. 

PBTITION FOB WRIT OF HABBAS CORPUS IX A GASB OF COMMITlCXirT ON A SUM- 
MART GONVIGTION WHSRB THB MAGISTRATE HAD NO JURISDICTION, OR WHBRB 
THB WARRANT OF COMMITMBNT IS NOT IN DUB FORM. (PeO. V. McOormick, 

4 Park., 9.) 

See ante. Vol. I. 

To the Hon. Charles R. Ingalls, one of the justices of the supreme court of 
the State of New York. 

The petition of John Doe, shows that he is now detained and imprisoned in 
the common jail of the count/ of Rensselaer, \>j Matthew V . A. Fonda, sheriff 
of the county of Rensselaer and keeper of the common jail of said county, and 
that he is not committed or detained by virtue of any process issued by any 
court of the United States, or by any judge thereof; nor is he committed or 
detained by virtue of the final judgment or decree of any competent tribunal 
of civil or criminal jurisdiction, or by virtue of any execution issued upon such 
judgment or decree; that the cause or pretence of such imprisonment according 
to the best of the knowledge and belief of your petitioner is, that he was here- 
tofore arrested upon a criminal warrant issued by Henry Goodrich, one of the 
justices of the peace of the county of Rensselaer, upon a charge of being a dis- 
orderly person, in that Iset forth tht substance of the chargBy] and that in pursu- 
ance of such arrest and the proceedings had thereon, the said Henry Goodrich, 
as such justice as aforesaid, did commit your petitioner to the said common jail, 
and that he is now illegally confined therein and restrained of his liberty by virtue 
of the warrant of commitment, a copy whereof is hereto annexed and marked 
''A," wherefore your petitioner prays that a writ of habeas corpus issue, directed 
to said Matthew Y. A. Fonda, the sheriff of the county of Rensselaer and 
keeper of the common jail thereof, commanding him to produce the body of your 
petitioner together with the time and cause of such imprisonment and detention, 
to the end that he may be relieved of his present illegal imprisonment. 

Dated the 5th day of January, 1868. 

JOHN DOE. 
Rensselaer county, ss : 

John Doe of Greenbush, in said county, being duly sworn, doth •depose and 

say, that the fiicts set forth in the above petition, subscribed by him are true. 

JOHN DOE. 
Sworn before me, this 5th day > 
of January, 1868. S 

A. Van Tutl, Notary Public, Troy, N. Y. 

{Annex a copy of the toarrant of commitment.'] 



No. 101. 

HABEAS CORPUS I8SUBD ON THB FORBOOING PBTITION. 

See ante. Vol. I. 

The people of the State of New York to Matthew V. A. Fonda, sheriff of the 
county of Rensselaer, and keeper of the common jail of said county, Gfeeting : 
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Weoommand jou that you hare the body of John Doe, by yon imprusoned 
and detained, as it is said, together with the time and cause of such imprison- 
ment and detention, by whatsoever name the said John Doe shall be 
[l. 8.] called or charged, before the Hon. Charles R. Ingalls, a justioe of the 
Supreme Court of the State of New York, at his chambers, in the city 
of Troy, on the 5th day of January, 1868, at three o'clock in the afternoon of that 
day, to do and receive what shall then and there be considered concerning him, 
and have you then and there this writ. 

Witness — ^Hon. C. R. Ingalls, a justice of the supreme court of the State 

of New York, this 5th day of January, 1868. 

J. T. DAVIS, Clerk. 
I. Grant Thovpsoit, Attorney. 

• IJndanedJ] 

I allow the within writ January 5th, 1868. 

0. R. INGALLS, Snpjeme Court Justioe. 



No. 102. 



RBfCftN 90 THB FOBS6OIir0 WBIT. 



See ante, Vol. I. 

I, Matthew V . A. Fonda, sheriff of the county of Rensselaer, and keeper of 
the common jail of said county, hereby return to the annexed writ that I hold 
and detain the said John Doe, therein named, in my custody, under and by 
virtue of a certain warrant of commitment, a copy whereof is hereto annexed, 
and the original whereof I now produce. 
Dated Troy, January 5, 1868. 

M. v. A. FONDA, SheriffofRensselaar county, 

and keeper of the common jail in said oounty . 

{Annex copy qftht toarrani of eommitmeni.'] 



No. 103. 



THAYBRSE OF FOBBGOIKa BBTUBK. 

See ante, Tol. I. 

In the matter of > 
the detention of John Doe. 5 

The answer of John Doe to the return to the annexed writ of habeas corpus, 
shows that this defendaat denies that Henry Goodrich^ the justioe of the pe^oe 
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therein named, and who has subBcribed the same, had any jnrlfldictionwhateyer 

to pronounce the sentence of commitment stated in said warrant, and that the 

said warrant is not in due form of Uw, and upon its face is insufflcifflit to autho- 

rixe the detention or imprisonment of this defendant. 

JOHN DOB. 



COMPLAINTS FOB ARREST. 
No. 104. 

4 

OBNBRAL FOSM OF COMPLAINT FOB WABBANT OF ABBEST. 

See ante, Vol. I, p. 173. 

To Henry Goodrich, one of the justices of the peace in and for the county 
of BensseUter: 

James Brown, of the town of Greenbush, in the said county, being duly 
Bwom, sayi that on the 26th day of December, A. D. 1867, at the town of 
Cbeenbush, in said county, John Doe, late of the city of Troy, in the county <^ 
Bensselaer aforesaid, did {hare state the offence committed]. He thereft»« prays 
that propo' legal process may be issued, and that the said John Doe be appre- 
hended and held to answer to said complaint, and dealt with as to law and justice 
shall appertain. 

Dated at Greenbush, in the county of Bensselaer, this 1st day of January, 

A. D. 1868. 

JAMES BBOWN. 
Subscribed and sworn before me, 7 
this 1st day of January, 1868. > 

Hbnbt Goodbich, Justice of the Peace. 



No. 105. 

OOKPLAIKT TO OBTAIK WABBAKT OF ABBBST FOB LABOBNT. 

» 

See ante. Vol. I, pa^e 173. 

To John Smith, Esq.j one of the justices of the peace in and for the county 
of Bensselaer : 

John Brown, of the town of Greenbush, in the said county of Bensselaer, 
upon his oath complains that, on the first day of January, A. D. 1868, at the 
town of Greenbush, in said county, one silyer watch, of the value of ten dol- 
lars, and one gold ring, of the yalue of flye dollars, of the goods, chattels and 
property of the said John Brown [or "of Scwah Brown, of the town of Green-^ 
hu$h aforesaid, who is the siBter of this eomptain^mt, Imt wko is sick," or ''o^Miii 
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from tfu said coahty of Renndaer, and thertfort vnMe to make Hm ccmplaifU*''\, 

then and there being found, were feloniously stolen, taken and carried away, to 

the great damage of the said John Brown [or *^ of the $aid Sarak Brown "]^ and 

that the said John Brown has probable cause to suspect, and does suspect [or 

if the fact of ^ larceny hy the accused is within the actual knowledge of the 

complainant, then make <&€ charge positioely] that John Doe, of the city of Troy, 

in said county of Rensselaer, did feloniously steal, take and carry away the said 

goods, chattels and property, in manner and form, and at the time and place 

' aforesaid. The complainant therefore asks that the proper legal process may be 

issued, that the said John Doe may be arrested thereon, and held to answer this 

complaint, and that such further and other proceedings may be had thereon as 

may become necessary, and that the said John Doe may be dealt with in the 

premises as to law and justice shall appertain. 

Dated at the town of Greenbush, in the county of Rensselaer, this 10th 

day of January, 1868. 

JOHN BROWN. 
Subscribed and sworn to before me, > 
this 10th day January, 1868. 5 

JoHK Smith, Justice of the Peace. 

[Other complaints for any felony or misdemeanor may be drawn in a similar 
manner, being careful, where the offence is created by statute, that a proper 
description of the crime is made, so as to bring it within the statutory definition 
of the offence. The statements of offences, hereafter contained under the forms 
for warrants, will be found useful in charging the offence in the complaint, 
where particularity is required.] 



No. 106. 

AKOTHKB FORM OP COMPLAINT MADB TO A JUSTICSS' COURT IK A CITT. 

See ante. Vol. I, p. 173. 

County of Rensselaer, 7 

The Justices' Court of the ^ty of Troy. $ ^' 

James Brown, of the city of Troy, in said county, being duly sworn, makes 
oath and complains before the justices «f the justices' court, of the city of Troy, 
in said county, that on or about the 1st day of January, 1868, at Btad dty of 
Troy, one John Doe did, feloniously, with and by means of a certain deadly 
weapon, to wit : a butcher knife, then and there in his hands, make an assault 
upon said James Brown, with intent him, the said James Brown, then and there 
to kill. 

JAMES BROWN. 
Sworn this 2d day of > 

January, 1868, before me. 5 

Thomas Nbart, Justice. 



r 
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No. 107. 

XXAMINATIOK OF COMPLAINANT AND WITNESSES UNDSB THK FORXGOINO COM- 
FLAINTSy FRSLIMINA&T TO THB ISSUING OF THE WAKBANT OF ABBBST. 

See ante, Vol. I, p. 175. 

County of RensseUier, ss : 

. The examination of the complainant and his witnesses, taken upon oath 
before me, Henry Goodrich, a justice of the peace of the county of Rensselaer, 
at the town of Greenbush in said county, on the first day of January, A. D., 
1868, touching the complaint of James Brown against John Doe for grand 
larceny [or for assavU and hatttry\» 

James Brown, the said complainant, being duly sworn and examined before 
me as such justice of the peace, doth depose and say [htrt insert his mclence]. 

[Signed] JAMES BROWN. 

Samuel Tappin of the city of Troy, in said county of Rensselaer, a witness 
for the said complainant, being duly sworn and examined before me as such jus- 
tice of the peace, doth depose and say [Aere inwri hxB eoidenot], 

[Signed] SAMUEL TAPPIN. 

Taken, subscribed and sworn before me, at the 
town of Greenbush aforesaid, the day and year 
in this examination first above written. 

^Henby Goodeich, Justice of the Peace. 



No. 108. 



oath to be administebed to complainant and witnesses on thb fobbooing 

examination. 

See ante, Vol. I, p. 174. 

Ybu do swear, in the presence of Aknighty God, that you will true answers 
make to such questions as I shall put to you, touching this complaint against 
John Doe for burglary [or cwsatctt cmd haUery\. 



WARRANTS OF ARREST. 
No. 109. 

OBNBBAL FOBM OF A WABBANT OF ABBEST ISSUED BT A JUSTICE OF THB PEACE. 

See ante. Vol. I, p. 177. 
County of Rensselaer, ss : 

To any constable of the county of Rensselaer [or to any constable of the 
town of Oreenbmhy in said county of Rensselaer, or to Michad A, Ouy, or to 
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tJu sheriff y constables tmd other peau ojfksrs of said cowfity ofTlensselaer, tohom 
these presents may concern]^ Greeting : 

Whereas, complaint has this day been made by James Brown, on oath 
before me, Henry Goodrich, one of the justices of the peace of the said coontj- 
of Rensselaer, that divers goods, chattels and property of the said James Brown 
[or of Sarah Broum], to wit : one silver watch, of the value of ten dollars, were, 
on the 26th day of December, 1867, stolen, taken and carried away from the 
possession of the said James Brown [or of the said Sarah Brownie at the tovm 
of Greenbush in said county, and that he hath just cause to suspect and believe, 
and does suspect and believe, that John Doe, of the city of Troy, in said county 
of Rensselaer, did steal, take and carry away the same. 

And I, the said justice, having examined on oath the said complainant, 
Jam^s Brown, touching the said offence and accusation [and ji B tmd C D, 
witntssts produced by Atm], and it appearing therefrom that the said offence has 
been committed, you are therefore commanded forthwith to apprehend the said 
John Doe, and bring him before me, the said justice, at my office in the town of 
Greenbush, in said county of Rensselaer, to be dealt with according to law. 
Hereof fail not at your peril. 

Given under my hand [or under my hand and #ea(], at the town of Green- 
bush, in the county of Rensselaer aforesaid, this 1st day of January, A. D. 1868. 

HENRY GOODRICH, 

Justice of the Peace. 



No. 110. 

ANOTHVB FOBir, WHBRB THB WABBAITT IS ISSUBD IN THB KAMB OF THB PBOPLB. 

See ante. Vol I, p. 177. 

County of Rensselaer, ss : 

The people of the State of New York, to any constable of the county of 
Rensselaer [or to any constable of the toum ofGreenbush^ in said cownty <f Hens- 
sdaer, or to Michael A, Ctvyy or to the sheriffs constables and other peace officers 
of said cownJty of Rensselaer y wham these presents may concern}. Greeting : 

Whereas, complaint has this day been made by James Brown, on oath 
before Henry Goodrich, one of the justices of the peace of the said county of 
Rensselaer, that [here state the offence which hets been committed], [See the loaf 
form.] 

We therefore command you forthwith to take the said John Doe, and bring 
him before the said Henry Goodrich, a justice of the peace of the said county of 
Rensselaer, at his office in the town of Greenbush, in the said county of Rensse- 
laer, to be dealt with according to law. Hereof fail not at your peril. 

Witness the said Henry Goodrich, one of the justices of the peace of the 
said county of Rensselaer, at the town of Greenbush in said county, the third 
day of January, A. D. 1868. 

HENRY GOODRICH, 

Justice of the Peace. 
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No. 111. 

GBNBRAL POBM OP WABBANT OF ABBBST ISSUBD BT A JTJSTIGBS' OOUBT IN CITIBS. 

See ante, Vol. I, p. 177. 

Gountj of Rensselaer, > 

The Justices' Court of the city of Troy, J ^ ' 

The people of the State of New Tork, by the grace of God, free and inde- 
' pendent, to the Capital police. Greeting: 

Whereas, James Brown did this day make oath before the justices' court 
of the city of Troy, in said county, that on or about the 1st day of January, 
1868, at said dty of Troy, in said county, John Doe, of the said city of Troy, 
did {here state the offence committed]. 

You are therefore hereby conmianded, in the name of the people of the State 
of New York, forthwith to apprehend the said John Doe, and bring him before 
the police justice of the city of Troy, at his court-room in said city, to answer 
said complaint, and be dealt with according to law. 

Witness, Thomas Neary, Richard C. Jennyss and William Donohue, 
[l. 8.] justices of said court, and the seal thereof. Dated at Troy, this third 
day of January, 1868. 

By the court, » THOMAS J. JENNINGS, Clerk. 



No. 112. 

Iin>OBSBMENT CTPOlf WABBANT WHBBB THB DBPBNDANT IS TO BB ABBESTBD IN A 
COUNTY DIFFB^BNT FBOM THAT IN WHICH THB WABBANT WAS ISSUBD. 

See ante. Vol. I, p. 182. * 

County of Albany, 88 : 

Due proof upon oath, haying been made before me, Patrick Grattan, one of 
the justices of the peace of the county of Albany aforesaid, that the name of 
Henry Goodrich, purporting to be signed to the within warrant of arrest is the 
handwriting of the said Henry Goodrich, the justice of the peace in said war- 
rant named ; I do hereby authorize and direct any officer to whom the said war- 
rant is directed to execute the same within the said county of Albany. 
Dated January 10th, 1868. 

PATRICK GRATTAN, 

Justice of the Peace. 

C. P. Vol. n.— 23. 
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No. 113. 

BBTUUr TO WAA&ANT OT ARBS8T. 

See ante, Yol. I, p. 186. 

I hftTe arrested the within named defendant, and haye him now here in mj 

custody, as I am within commanded. 

Dated January 4th, 1868. 

GEORGE BENEDIOT, Constoble. 



No. 114. 

THS QAJOB WHXBS AhL T«B DBllNPAim CAJWOT SB lOVim. 

See ante, Vol. I. 

I hare arrested the within named John Doe, as I am commanded, and have 

him now here in my custody, but the within named Jacob King cannot be found. 

Dated January 4th, 1868. 

G. B., OonsUble. 



No. 115. 

BBTUBK, WHBBB THB XAGI8TBATB ISSUING THB WABBANT IS ABSBNT. 

See ante, Yol. I, p. 186. 

I haye arrested the within named defendant as I am commanded, and I fur- 
ther return that on making such arrest, I forthwith brought the said defiendant 
to the office of the magistrate before whom the within warrant is made return- 
able, but that ^aid magistrate was then absent therefrom, and could not be fi>und 
to proceed upon the said warrant. 

Dated January 4th, 1868. G. B., Constable. 



No. 116. 

BBTUBN WHBN THB XAGISTBATB ISSUING THB WABBANT HAS GONB OUT OF OFFIGB. 

See ante, Yol. I, p. 186. 

I haye arrested the within named defendant as I am commanded, and I fur- 
ther return that at the time of such arrest, Henry Goodrich, the magistrate 
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issuing the within warrant, had ceased to he such magistrate by the expiration 

of his term of the office, {by reaignation of his said office, or rtmootU from offiu 

or removal from the town or wunty] . 

Dated January 4th, 1868. 

G. B., Constable. 



No. 117. 

KBW WABRANT OF ARREST iSSUflD AFTER THE DEFENDANT HAS BEEN ARRESTED 
UPON THE ORIGINAL WARRANT, BUT HAS BSOAPBD OR BEEN RESCUED. 

See ante. Vol. I. 

County of Rensselaer, ss : 

The people of the State of New York, to any constable of the said county 
of Rensscdaer, Greeting: 

Whereas, on the first day of January, A. D. 1868, complaint was made on 
'oath before me, Henry Goodrich, one of the justices of the peace of the said 
county of Rensselaer, by James Brown, that on the 26th day of Deceknbet, A. 
D. 1867, at the town of Greenbush in said county, John Doe, late of the city of 
Troy, in said county, did [hete state the offence tUleged in the complaint']. 

And whereas, I, the said Henry Goodrich, as such justice as aforesaid, did 
examine on oath the said James Brown [and A B,a toitncM produceA by A»m], 
imd did determine that said offence had been committed, and did then and .there 
issue my warrant in due form of law under my hand, and directed to any con- 
stable of the said county of Rensselaer [or directed otherwise, if such be the 
Jacf], commanding him forthwith to apprehend the said John Doe, and bring ' 
him before me, at my office in the town of Greenbush, in said county, to be 
dealt with according to law. 

And whereas, proof has, this third day of January, 1868, been made before 
me by Michael A. Guy, the constable to whom the said warrant was delivered 
to be executed, that he had arrested the said John Doe by virtue thereof, and as 
he was therein and thereby commanded to do, and that the said John Doe had 
afterwards, to wit, at the city of Troy, in said county of Rensselaer, on the 2d 
day of January, A. D. 1868, been rescued [or esccqted] from, the custody of the 
said Michael A. Guy, as such constable as aforesaid, you are therefore again 
commanded to forthwith apprehend the said John Doe, and bring him before me, 
at my office in the town of Greenbush, in the county of Rensselaer aforesaid, to 
be dealt with as to law and justice shall appertain. Hereof fidl not at your 
peril. 

Witness, Henry Goodrich, one of the justices of the peace of .the county of 
Rensselaer, at the town of Greenbush, in the said county of Rensselaer, this 
third day of January, 1868. 

HENRY GOODRICH, 

Justice of the Peace. 
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No. 118. 

WABKAKT OF GOMXITMEKT OP A FUGinYB FROV JCSTICB, WHO HAS FLSD FBOK 
ANOTHSB STATK OB TBBBITOBT AKD BBBK FOUND WITHIN THIS STATB. 

See ante. Vol. I, p. 204. 

County of Rensselaer, ss : 

The people of the State of New York, to any constable of said county of 
Rensselaer, and to the keeper of the common jail of said county. Greeting: 

Whereas, John Doe has, this 10th day of January, A. D., 1868, been 
brought before me, Henry Goodrich, a justice of the peadb of the said county of 
Rensselaer, charged on the oath of James Brown, with haying committed a 
criminal offence, to wit : murder in- one of the States of the United States, to 
wit : in the Sate of Vermont, and with having been charged therewith in said 
State, and having fled from justice, and been found in this State, and it satisfiic* 
torily appearing to me as such justice of the peace as aforesaid, from the exami- 
nation tiiereupon had before me, that the said John Doe has committed the crim- 
inal offence charged, to wit : the crime of murder, and is a fugitiye from justice, 
these are therefore to command you the said constable, forthwith to convey and 
deliver into the custody of the said keeper the body of the said John Doe. 

And you, the said keeper, are hereby required to receive the said John Doe 
into your custody in the said jail, and him there safely keep for the space of 
thirty days [or Jcft ntcA Hum a» X\t magistrate may deem reasona62e], or until he 
shall be discharged by due course of law. 

Witness, Henry Goodrich, one of the justices of the {>eace of the county of 

Rensselaer, at the town of Greenbush in said county, this 10th day of January, 

A. D., 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 119. 

WABBANT FOB DISOBDSBLT CONDUCT. 

See ante. Vol. I. 

County of Rensselaer, ss. 

The people of the State of New York, by the grace of God tr^ and inde- 
pendent, to any constable of said county. Greeting : . . 

Whereas, James Brown did, this day make oath before Henry Goodrich, 
one of the justices of the peace of said county, that on or about the first day of 
January, 1868, at the town of Greenbush in said county, John Doe and Richard 
Roe were disorderly persons, in that they did then and there disturb the public 
peace by noisy and tmnultuous conduct. 

You are, therefore, hereby commanded in the name of the people of the 
State of New York, forthwith to apprehend the said John Doe and Richard Roe, 
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and bring them before the said Henry (Goodrich, a justice of the peace of said 
county of Rensselaer, at his office in the town of Greenbush, in said county, to 
answer said complaint, and be dealt with according to law. 

Witness, the said Henry Gk>odrich, one of the justices of the peao^ of said 
county of Rensselaer. Dated at Qreenbush, this 3d day of January, 1868. 

HENRY GOODRICH, 

Justice of the Peace. 



No. 120. 

WABBANT FOB ASSAULT AND BA!C|SBT. 

See ante, Vol. I. 

County of Rensselaer, ss: 

^ The people of the State of New York, by the grace of God free and inde- 
pendent, to any constable of said county. Greeting : 

Whereas, complaint on oath has this day been made before Henry Goodrich, 
one of the justices of the peace of said county, by James BrOwn, that John 
Doe, of the city of Troy, N. Y., on the first day of January, 1868, at the town 
of Greenbush in said county, with force and arms, did grievously assault and 
beat him, the said James Brown. And I, the said justice, have examined the 
said complainant on oath touching said offence and accusation, and it appearing 
to me, from such examination, that such offence has been committed. 

You are therefore hereby commanded, in the name of the people of the 
State of New York, forthwith to apprehend the said John Doe, and bring him 
before me, the said Henry Goodrich, one of the justices of the peace of the 
said county of Rensselaer, at my office in the town of Greenbush, in said county, 
to answer said complaint, and be dealt with according to law. 

Witness, the said Henry Goodrich, one of the justices of the peace of said 
county of Rensselaer. Dated at Greenbush, this 3d day January, 1868. 

HENRY GOODRICH, 

Justice of the Peace 



No. 121. 

WABBAKT FOB BXCHAKGUfa AKD DBLITEBIKO A COUXTBBFEIT BANK KOTB. 

See ante. Vol. I. 

County of Rensselaer, ss: 

The people of the State of New York, by the grace of Qod free and inde- 
pendent, to the sheriff of the county of Rensselaer, or any of his deputies, or 
any constable of said county, Greeting : 
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Whareu, Junes Brown did tfajs dMj make osth before Henry Goodrich, one 
of the jnstioes of the peace of eaid conntyy that on or aboat the first day of 
Janoary, 1868, at the town of Ghreenhiuii, in said coanty, John Doe did feloni- 
oosly exchange and deUyer, for a Taloable conoderation, to wit: [stiUt th€ con- 
MeraHonjf a certain forged and oonnterfiut negotiate note, commonly caDed » 
bank note, purporting to be a promissory note ot, and to have been issoed by 
the Mutoal Bank, of Troy, for the payment of the sum of ten doUars, he, said 
John Doe, well knowing said bank note to be forged and oonnterfttted, with 
intent to deoeiTe and defirand said Mutnal Bank, of Troy. 

Yon are therefore hereby commanded, in the name of tlie people of the State 
of New York, forthwith to apprehend the said John Doe, and bring him before 
the said Henry Qoodrich, one of the jnstioes of the peace of said county, at his 
office in the town of Greenbnsh, in said county of Bensselaer, to answer said 
complaint, and be dealt with according to law. 

Witness the said Henry (Goodrich, one of the justices of the peace of the 
county of BensseUer. Dated at Greenbush, this 3d day of January, 1868. 

HENBY GOODRICH, 

of the Peace. 



No. 122. 

tTAAaANT ton CmPIirO a DiaOBDBBLT BOt^B. 

See ante, Vol* I. 

County of Bensselaer, ss : 

The people of the State of New York, by the grace of God, free and inde- 
pendent, to any constable of the county of Rensselaer, Greeting : 

Whereas, James Brown did this day make oath before the undersigned, 
Henry Goodrich, a jostice of the peace of said county, that, on the 20th day of 
December, 1867, and on diyers days and times between that day and the 1st day 
of January, 1868, at the town of Greenbush, in said county, John Doe did 
unlawfully keep and maintain, and still doth keep and muntain, a certain com- 
mon, ill-governed and disorderly house, and in the said house, for his own lucre 
and profit, did and still doth permit and procure divers evil and ill-disposed 
persons,, as well men as women, of ill-name and fame, and of dishonest conver- 
sation, to frequent and come together, and there to be and remain, playing at 
cards, drinking ardent spirits, and otherwise misbehaving themselves. 

You are, therefore, hereby commanded, in the name of the people of the 
State of New York, forthwith to apprehend the said John Doe, and bring him. 
before the said Henry Goodrich, one of the justices of the peace of the said 
county of Rensselaer, at his office' in the town of Greenbnsh, in the county of 
Rensselaer, to answer said complaint, and be dealt with according to law. 

Witness the said Henry Goodrich, one of the justices of the peace of the 
county of Rensselaer, this 2d day of January, A. D. 1868. 

HENRY GOODRICH, 

Justice of the Peace. 



-1 
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No. 123. 

WAUUKT FOE LABCXITT ISSUSD BT ▲ JUST lOBS' OOUBT IK OITIXS. 

See ante> Vol. I. 

Cowaiy of Eensselaer, > 

The Juatioes' Court of the city of Troy, J ^ ' 

* 

To the Capital Police, Qreeting : 

Whereas, complaint has this day heen made before the justices' court of the 
city of Troy, in said county, by , that 

on or about the day of , 186 , at; Troy, in said county, 

divers goods and chattels of , of the 

Talue of dollars and cents, 

that is to say 



were feloniously stolen, taken and carried away from the possession of the said 

, and that he has just cause to 
suspect and believe, and does suspect and believe, that 

did steal, take and carry away the same ; and having examined 
the said on oath touching 

said offence and accusation, and it appearing that such offence has been conmdt- 
ted ; you are therefore hereby eomroanded> in the name of the peopto of the State 
of New York, forthwith to apprehend the said 

and bring him before the police justioe of the c^y of Troy, at 
hia court-room in baid city, to answer said complaint, and be dealt with accord- 
ing to law. 

Witness — Thomas Keary, Richard 0. JeoseyBS and William Doao- 
[l. 8.] hoe, justices oi the said court, and the seat thereof. Dated at Troy, 
this day of , 1868. 

By the court. THOMAS J. JENNINGS, Clerk. 



[In general, where complaints are made before a justice of the peace, it will 
be sufficient for the justice in charging the offence in the body of the warrant to 
refer to the statute creating the offence, and foUow the language of the statute ; 
where more than ordinary particularity is required, the following statements of 
the criminal offences most frequently occurring in practice will be found useful, 
and besides being used for a statement of the offence in a warrant of arrest, they 
are sufficiently explicit for the charging of the offence in an indictment.] 
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Xa 124. 



See ante, YoL I, p. 684. 

Thai John Doe, late of the town <rf Chvenbnah, in the oonntj of 
afiyresaid, on the fint day of Jannaij, in the year of our Loitl, one thw M wuwi 
eight hundred and sixtj-cig^ with tone and aims at the said town of Green- 
bush in the ooontj afivesaid, in and upon one Sarah Brown, she then and there 
being a woman of the age of ten years and upwards, in the peace of God and of 
the said people, then and there being violently, fiirdbly and feknioasty, did make 
an assaolt, and her the said Sarah Brown then and there Tiolently, fixnably and 
against her wiU fidonioasly did ravish and carnally know against the tona of the 
statute in soch case made and prorided, and against the peace of the people of 
the State of Hew York and their dignity. 



No. 125. . 

ASSAULT WITH UrTSVT TO mTLAWFULLT AKD CA&KAIXT KKOW A FKMALB CHILD 

UKDKB THB AGE OF TUT TKABS. 

See ante. Vol. I, p. 497. 

That John Doe, late of the town of Greenbosh, in the comity of Renssdaer 
aforesaid, on the first day of January, in the year of our Lord one thousand 
eight hundred and sizty-eig^t with force and arms at the said town of Green- 
bush, in the county of Rensselaer aforesaid, in and upon one Sarah Brown, she 
then and there bdng a femaje child under the age of ten years, to wit : of the 
age of seyen years, in the peace of God and the said people then and there being, 
did make and assault, and her the said Sarah Brown, then and there did beat, 
wound and ill-treat so that her life was greatly despaired o( with an intent her 
the said Sarah Brown then and there feloniously to unlawfully and carnally 
know, against the fonn of the statute in such case made and provided and against 
the peace of the people of the State of New York and their dignity. 



No. 126. 

HAVUra A COUKTBBFBIT BANK KOTB IN ONB's POSSB8SI0N, WITH INTENT 

TO PASS IT. 

See ante. Vol. I, p. 574. 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 
aforesaid, on the first day of January, in the year of our Lord one thousand 



i 
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dg^t hundred and sixty-eight, at the town and county aforesaid, willfullj and 
felonioualy had in his possession a certain forged and counterfeited negotiable 
prooiiflsory note for like pi^yment of mon^, commonly oalled a bank note, pur- 
porting to have been issued by a certain corporation and eompany called the 
Mutual Bank of Troy, duly authorized for that purpose by the lavs of the State 
of New Y<»'k, which said last mentioned forged and oounterfoited negotiable 
promissory note for the payment of money, so possessed as aforesaid, apd so 
purporting as aforesaid, was dated on the third day of May, 1966, and was for 
the sum of ten dollars [give de9ortption <tf tbs naUl, with intention then and 
there to utter and pass the said note as true, and to pennit, cause and prooire 
the said note to be so uttered and passed, with the intent then and there to 
injure and defraud one John Brown, he, the said John Doe, then and there well 
knowing the said last mentioned forged and counterfeited promissory note 
for the payment of money to be forged and counterfeited as aforesaid, against 
the form of the statute in such case made and provided, and against the peace of 
the people of the State of New York and ihor dignity. 



No. 127. 

ASSAUIiT AND BA«SBT. 

See ante, Fd. I, pp. 15-18. 

That John Doe, late of the town of Oreenbush and in the .county of Rens- 
selaer aforesaid* on the first day of January, in the year of our Lord, one 
thousand eight hundred and sizty<eight, at the tow^ of Greenbush^ and in the 
county of Rensselaer, in and upon one John Brown, in the peace of God and of 
the people of the State of New York then and there being, with foioe |a»d arms, did 
make an assault^ and him, the said John Brown, did then and there beat, woui^ 
and ill-treat, and other wrongs and injuries to the said John Brown ihexk and 
there did, to the great damage of the said John Brown, to the evil example of 
all others in like case offending, and against the peace of the people of the State 
of New York and their dignity. 



No. 128. 

ASSAULT WITH INTENT TO BAVISH. 

See ante. Vol. I^ p. 497. 

That J(^ Doe, late of the town of Greenbush, in t3ie county of Rensselaer 
aforesaid, on the first day of January, in the year of our Lord one thousand 
eight hundred and sixty-dgfat, witii force and arms, at the said town of Oreen- 

C. p. Vol. IL— 24. 



298 APPENDIX OF FORMS. 

bush, in the county of Rensselaer aforesaid, in and upon one Sarah Brown, she 
.then and there being a woman of the age of ten years and upwards, in the peace 
of God and the said State then and there being, did make and assault, and her, 
the said Sarah Brown, then and there did beat, wound and ill-treat so that he 
life was greatly despaired of, with an intent her the said Sarah Brown, against 
her will, then and there violently, forcibly and feloniously to ravish and carnally 
know, and other wrongs to her, the said Sarah Brown, then and there did, to 
the great damage of the said Sarah Brown, contrary to the form of the statute 
in such case made and provided, and against the peace of the people of the State 
of New York and their dignity. 



No. 129. 

» 

ASSAULT WITH IKTBNT TO DO BODILT HABV. 

See ante, Vol. I, p. 494. 

• 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 

aforesaid, on the first day of January, in the year of our Lord 090 thousand 

eight hundred and sixty-eight, with force and arms, at the town of Greenbush, 

in the county of Rensselaer aforesaid, in and upon the said John Brown, then 

and there being, did make an assault, and him the said John Brown, with a 

certain knife, the said knife being then and there a sharp, dangerous weapon, 

which the said John Doe then and there, in his right hand had and held, then 

and there did beat, strike, cut, stab and wound, with intent upon him, the said 

John Brown, then and there, feloniously to do bodily harm, without justifiable 

or excusable cause, so that his life was greatly despaired of, and other wrongs to 

the said John Brown then and there did, to the great damage of the said John 

Brown, contrary to the form of the statute in such case made and provided, and 

against the peace of the people of the State of New York and their dignity. 



No. 130. 

ASSAULT WITH INTEKT TO KILL. 

See ante, Vol. I, p. 496. 

That John Doe, late of the town of Greenbush in t^e county of Rensselaer 
aforesaid, on the first day of January, in the year of our Lord one thousand 
eight hundred and sixty-^ight, with force and arms, at the town and county 
aforesaid, in an upon the body of John Brown in the peace of the said people, 
then and there being, feloniously did make an assault, and to, at, toward, and 
against him the said John Brown, a certain pistol then and there loaded and 
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charged with gunpowder and lead, which he, the said John Doe, in his right 
hand then and there had and' held, the same heing then and there likely to pro- 
dace death, wiUfiiUy and feloniously did then and there shoot off and discharge, 
with intent him the said John Brown, thereby, then and there feloniously and 
willfully to kill, against the form of the statute in such case made and proTided, 
and against the peace of the people of the State of New York and Aheir dignity. 



No. 131. 

ASSAULT WITH A DBADLT WEAPON. 

See ante, Vol. I, p. 50p. 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 
aforesaid, on the first day of January, in the year of our Lord one thousand 
eight hundred and sixty-eight, with force and arms at the town of Greenbush 
in the county of Rensselaer aforesaid, in and upon the said John Brown, then 
and there being, feloniously did make an assault, and him the said John Brown, 
with a certitin axe which the said John Doe then and there in his right hand 
had and held (the said axe being then and there a deadly weapon, and such 
means and force as was then and there likely to produce death), feloniously did 
beat, strike, cut and wound, with intent him the said John Brown then and there 
feloniously and willfully to kill, and other wrongs to the said John Brown, then 
§nd there did to the great damage of the said John Brown, contrary to the form 
of the statute in such case made and provided, and against the peace of the people 
of the State of New York and their dignity. 



No. 132. 

EIOT AKD ASSAULT AND BATTBBT. 

See ante. Vol. II, pp. 18-93. 

That John Doe, Richard Roe and Joseph Brewer, late of the town of Green- 
bush, in the county of Rensselaer aforesaid, on the first day of January, in the 
year of our Lord one thousand eight hundred and sixty-eight, with force and 
arms, at the town of Greenbush, in the county of Rensselaer aforesaid, together 
with divers other evil disposed persons to the number of ten, whose names are 
unknown, unlawfully, riotously and routously did assemble and gather together 
to disturb the peace of the people of the State of New York, and being so then 
and there assembled and gathered together, in and upon John Brown, in the 
peace of the people of the State of New York, then and there being, unlawfully, 
riotously and routously did make an assault, and him, the said John Brown, 
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then and theMrietMBly, rmaUmAy and enkwflilljrdid httA, wvwiid and ffl-treat, 
80 thai bis fift was gfeatly deapaired ot, and oifaar wrongs to the aaid John 
Brown, than and thien nnhkWfnllf, riotonaljr and rootooaljifid, to tha great dia* 
tnrbanoe attd terror of the good people of the State of New TMic, then and there 
befaig itt oontempt of tiie aaid pec^, against the ibrm of the statute in aadk 
case made and pronded, and a^unst the peace of the peopb of the State of New 
York and their dignity. 



No. 133. 



BBscunra a pbisokeb abbsstsd upon ax ikdobskd wajlraitt. 

That John Doe, bite of the town of Oreenbnsh, in the oonnty of Rctsso- 
laer aforesaid, on the lirst day of January, in the year of oar Lord one thousand 
eight hundred and sizty-ei^t, at the town of Greenbush and in the county of 
RensBehier afok^esaid, did unkwfhlly, designedly and fdoniously forcibly rescue 
from the Custody of one John Ualloy, then and there being deputy sheriff in the 
county of Albany, Richard Roe, a prisoner then and there held in the legal cus- 
tody of hitai, the said John Malloy, upon a cilminal charge, to wit : upon the 
chu^ of an assault and battery oonunitted by him, the said Hidiard Roe, upon 
one Jane Doe, the said John HaOoy hating at the time of the arrest of the said 
Richard Roe by tlie said John Malloy, had at the time of such forcible rescuing 
of the said Richard Roe from the l^al costody of him, the said John Malloy as 
aforesaid, a criminal warrant duly issued by one John 0. Cole, a justice' of the 
peace in and tat the county of Albany aforesaid, and duly indorsed by one of the 
justices of the peace in and for the said county of Renstelaer, by virtue of which 
indorsement the said warrant might lawfully be executed in the county of Rens- 
selaer aforesaid, said warrant charging the said Richard Roe with an assault and 
battery committed by him, the said Richard Roe, upon the said Jane Doe, and 
commanding that the said Richard Roe be arrested and brought before the said 
John 0. Oole, justice of the peace as aforesaid, against the form of the statute in 
such case made and provided, and against the peace of the people of the State*of 
New York and their dignity. 



No. 134. 

BIGAMT. 

See ante, Vol. 1, p. 509. 



That John Doe, late cf tiie town of Greenburii, and in the county of Rens*- 
selaer, heretofore to wit; on the first day of January, in the year of our Los^ 
one thousand eight hundred and sixty-seven, at the town of Berlin in the couaty 
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of Rensselaer aforesaid, did marry one Sarah Brown, and her the said Sarah 
Brown then and there had for his wife ; and that the said John Doe, afterwards, 
and whilst he was so married to the said Sarah Brown as aforesaid, to wit; on 
the first day of January, in the year of our Lord one thousand eight hundred 
and sixty-eight, at the town of Greenhush in the county of Rensselaer, and 
State of New York, feloniously and unlawfully did marry and take to wife one 
Jane Roe, and to her the said Jane Roe was then and there married, whilst the 
said Sarah Brown his former wife was thek living, and he, the said John Doe, 
having her the said Sarah Brown then living, against the Ibrm of the statute in 
such case made and provided and against the peace of the people of the Stat6 of 
New York and their dignity. 



No. 135. 

IKTOXIOATIOK IK A PUBLIC PLACE. 

That John Doe, late of the town of Greenhush, in the county of Rensselaer 
aforesaid, on the 1st day of January, in the year of our Lord one thousand eight 
hundred arid sixty-eight, was found intoxicated in a public place, to wit : in Main 
street, in the village of Greenhush, in the town of Greenhush and county afore- 
said, in contempt of the people of the State of New York, against the form of the 
statute in such case made and provided, and agamst the peace of the people of 
the State of New Yor^ and their dignity. 



No. 136. 

^ BBGBTYIKO 8T0LBN GOODS KNOWINGLT. 

See ante, Tol. I, page 695. 

That Jdm Doe, late of the town of Gree&bash, in the ooonty of Rensselaer 
alhresaid, being a person of mi name and fiime, and of dishonest conversation, 
and oommoti hajw and reoemr of stolen goods, on the 1st day of January, in the 
year of our Lord one ^oosand dght. hundred and sizty-eigfat, with force and 
arms, at the said town of (ireenbash, in the county of Roissdaer aforesaid, one 
gold watoh, of the value of one hundred dollars, of the goods and chattels of John 
Brown, by Richard Roe [or by $ome jMrt on toko it to wmplainaHi wdenown], then 
lately before feloniously stolen of the said John Brown, unlawfully, unjustly and 
for the sake of wicked gain, did feloniously receive and have, the said John Doe 
then and there well knowing the said goods and chattels to have been feloniously 
stolen, against the form of the statute in such case made and provided, and 
against the peace of the people of the State of New York and their dignity. 
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No 137. 

SOBBB&T, FDIST DB6&KB. 

See ante^ Vol. I, pi 698. 

That John Doe, late of the town of Greenbosh, in the countj of Rensselaer 
aforesaid, on the 1st day of January, in the year of our Lord one thousand eight 
hundred and sixty-eight, at the town of Greenbush and county aforesaid, with 
force and arms in and upon one John Brown, in the peace of GK>d and of the said 
people, then and there being, feloniously did make an assault, and him, the said 
John Brown, did then and there feloniously put in fear of some immediate injury 
to his person, and in danger of his life, and did then and there feloniously and 
yiolently steal, take and carry away, from the person and against the will of the 
said John Brown, one gold watch of the value of one hundred dollars, of the 
goods, chattels and property of the said John Brown, to the great damage of 
the said John Brown, against the form of the statute in such case made and pro- 
vided, and against the peace of the people of the State of New York and their 
dignity. 



No. 138. 

BUBOLABT IN THB FIRST DBaRBR AITO LARCBNT. 

See ante, Vol. 1, p. 516. 

That John Doe, late of the town of Greenbush, in the county^f Renssela^ 
aforesaid, on the first day of January, in the year of our Lord one thousand 
eight hundred and sixty-eight, with force and arms, about the hour of eleven in 
the night time of the same day, at the town of Greenbush aforesaid, in the 
county of Rensselaer aforesaid, the dwelling house of another, to wit, of one John 
Brown there situate, feloniously and burglariously did break into and enter by 
forcibly bursting and breaking an outer door of the said dwelling house [or by 
unlocking the outer door thereof by means of false keysy or by picking the lock qf 
an outer door thereof or by some other method prescribed by the statutSy naming it], 
in which said dwelling house there was then and there at the same time some 
human being, to wit, the said John Brown, with intent feloniously and burgla- 
riously to commit some crime therein, to wit, then and there the goods and 
chattels of the said John Brown, in the said dwelling house then and there 
being, then and there feloniously and burglariously to steal, take and carry 
away,* and one gold watch of the value of fifty dollars, of the goods, chattels 
and property of the said John Brown [or of one Sarah Broum], in the said 
dwelling house then and there being, feloniously and burglariously did steal, take 
and carry away* to the great damage of the said John Brown, against the form 
of the statute in such case made and provided, and against the peace of the people 
of the state of New York and their dignity. 
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No. 139. 

BUBOLABT IN THE FIBST DEGBBB WITHOUT GHAB6B OF LABGENT. 

See ante. Vol. I, page 516. 
[The same as in the la^t form, omitting the portion between the **.] 



No. 140. 

BUB6LABT IN THE THIBD DBOBBB AND LABCBNT. 

See ante. Vol. I, p. 534. 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 
aforesaid, on the first day of January, in the year of our Lord one thousand 
eight hundred and sixty-eight, with force and arms, at the town of Greenbush 
and in the county of Rensselaer aforesaid, the shop [or store, or booth, or tent, 
or warehouse, or raUroad car, or ship, or vessel, or canal boat, or some other 
building, naming if] of one John Brown there situate, feloniously and burg- 
lariously did break into and enter, the same being a shop for store, or etc., as 
above] in which divers goods, merchandise and valuable things were then and 
there kept for use, sale and deposit, to wit, the goods, chattels and personal pro- 
perty hereinafter described, with intent the goods and chattels of the said John 
Brown [or of Sarah Brown] in the said shop [or store, or etc, as above] then 
and there being, then and there feloniously and burglariously to steal, take and 
carry away, and one gold watch, of the value often dollars, of the goods, chattels 
and property of the said John Brown [or of one Sarah Brown], in the said shop 
[or store, or etc., as above] so kept as aforesaid then and there being, feloniously 
and burglariously did steal, take and carry away, to the great damage of the 
said John Brown [or Sarah Brown], against the form of the statute in such case 
autde and provided, and against the peace of the people of the State of New 
York and their dignity. 



No. 141. 

ABSON, FIBST DEOBEB. 

See ante. Vol. I, p. 487. 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 
aforesaid, on the 1st day of January, in the year of our Lord one thousand eight 
hundred and sixty-eight, at the town of Greenbush aforesaid, and in the county 
of Rensselaer aforesaid, with force and arms, in the night time of the same day. 
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ft certain dwelling house of one John Brown, then and there situftte [there being 
then and there within the said dwelling house some human being, to wit : the 
said John Brown], feloniously, willfully and malidoudy did set fire to [or bum, 
or tetfire to nnd burn}, ag^nst the form of the statute in such case made and 
provided, and against the peace of the people of the State of New York and their 
dignity. 



No. 142. 

ABSON, BBOOND DSGBSX. 

See ante, Vol. I, page 488. 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 
aforesaid, on the Ist day of January, in the year of our Lord one tiioosaad eight 
hundred and sixty-eight, at the town of Greenbush aforesaid, and in the county 
of Rensselaer aforesaid, with force and arms, in the day time of the said day, a 
certain dwelling house of one John Brown, then and there situate [there ben^ 
then and there, within the said dwelling house, some human being, to wit : one 
Sarah Brown], feloniously, wiU&dly and maliciouBly did set fire to [<»* bvrOy or 
set fire to and bum], against the form of the statute in such case made and pro- 
vided, and against the peace of the people of the State of New Yosrk and their 
dignity. 



No. 143. 

ARBON, THIBB DBGBBE, W.ITH IKTENT TO PBBJTJDIGB THB INSUBBB. 

See ante, Yd. I, p. 489. 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 
aforesaid, on the Ist ^y of January, in the year of our Lord one thousand eight 
hundred and sixty-eight, at the town of Greenbush aforesaid, and in the county 
of Rensselaer aforesaid, with force and arms, a certain building [or €ft«p, or vessd, 
or certain goodSy toarea, merchandise or chatteUf describing them], to wit, &c., 
the property of John Brown, did willfully, feloniously and maliciously bum, with 
intent by such burning to prejudice the Continental Insurance Company, of the 
city of New York, a corporation duly formed and organized under the laws of this 
State, who had then and there duly given insurance against loss or damage by 
fire upon the said building [or ship, or vessel, or said goods, wares, merchandise 
or chattds, to wU, jrc, or upon dwers goods, toares, merchandise and chattds, 
contained in said buUding, or ship, or wesad], then and there situate, against the 
form of the statute in such case made and provided, and against the peace of the 
people of the State of New York and their dignity. 
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No. 144. 

LARCBNT VBOM THS PSKSOK. 

Seeante, Vol. I, p. 668. 

That John Doe, Ute of the town of Greenbush, in the oonntj of Rensselaer 
aforesaid, on the Ist day of January, in the year of our Lord one thousand eight 
hundred and sixty-eight, at the town of Greenbush aforesaid, and in the county 
of Rensselaer aforesaid, with foroe and arms, firom the person of John Brown, 
one silyer watch, of the value of ten dollars, of the goods, chattels and personal 
property of the said John Brown [or of ant Sarah Brown], then and there being 
found, feloniously did steal, take and carry away, against the form of the statute 
in such case made and provided, and against the peace of the people of the State 
of New York and their dignity. 



No. 145. 

SIDUCTIOK. 

/ 

See ante, Vol. I, p. 712; 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 
aforesaid, on the first day of January, in the year of our Lord, one thousand 
eight hundred and sizty-eig^t, at the town of Greenbush and in the county 
aforesaid, with force and arms, under promise of marriage, did seduce and have 
illicit connection with one Sarah Brown, she, the said Sarah Brown, them and 
there benig an unmarried femalie of previous chaste character, contrary to the 
form of the statute in such case made and provided, and against the peace of the 
people of the State of New York and their dignity. 



No. 146. 

BSSCUIKO A PBZSOiriB. 

That John Doe, late of the town of Greenbush, and in the county of Rens- 
selaer aforesaid, heretofore, to wit, on the first day of January, in the year of 
our Lord, eighteen hundred and sixty eight, with fmroe and arms at the town of 
Greenbush, in the county of Rensselaer aforesaid, did unUwftaliy, designedly and 
feloniously forcibly rescue from the custody of the said Michael A. Guy, he then 
and there being a deputy sheriff of the county of Rensselaer aforesaid, one 
Richard Roe, a prisoner then and there held in the legal custody of him the said 

C. p. Vol. n— 25. 



J 
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Michael A. Guy, upon a criminal charge, to wit, upon the charge of an assault 
and battery committed by him the said Richard Roe, upon one Jane Doe, against 
the form of the statute in such case made and provided, and the peace of the 
people of the State of New York and their dignity. 



No. 147. 

^ IHBOBPBRLT IE017SS. 

• See ante, Vol. It, p. 74. 

That John Doe, late of the town of Greenbush, in the county of Rensselaer 
aforesaid, on the 1st day of January, in the. year 1868, and on diyers other days 
and times between that day and the date of making this complaint, at the town 
of Greenbush, and in the county aforesaid, unlawfully did keep and maintain, 
and yet continues to keep and maintain, a certain common, ill-governed and dis- 
orderly house, and conmion bawdy house, and in the said house for his own 
lucre and gain, certain persons, as well men as women, of evil name and £une, 
and of dishonest conyersation and common prostitutes, to frequent and come 
together, then and on the said other days and times, there unlawfully and will- 
fully did cause and procure, receiye and entertain, and the said men and women 
and common prostitutes in the said house ai unlawful times, as well in the night 
as in the day, then and on and said other days and times, there to be and remain, 
^™^& ^ W^i^ gambling, whoring, oonunittang fornication, rioting, distorbing 
the peaoe, cursing swearing^ quarrelii^ and otherwise misbehaving theiDselyes» 
nnlawfully and wififWlly did permit and procure and yet cmtinues to permit 
and proeure» to the great damage and oonm^on nuisance of the people of the 
Stiite of New Tork, there mhabitiag, residing and passings to the evil example 
of all others in like case offendio^ and against the peece of the pecplo of the 
State of New Tork and their dignity. 



EXAMINATION OF OFFENDERS. 

No. 148. 

11SC0GNI2A1^CE WHEBB PBISOKSE WAIVEd AK fiXAJCINATION. 

896 tote, ToL I, p. ItN). 
County of BensseUer^ ss : 



We, A B, G D and S F, all of the«ity of Troy, in said ooimty, acknowledge 
ourselves indebted to the people of the State of New York each in the sum of five 
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hundred dolltrs, to be made aad levied of our respeoUTe goods aad ohatteU, buds 
and tenements, to the use of the said people if de&ult shall be made in the oondi- 
tion following: 

The condition of this obligation is such, that whereas, the said A B has this 
day been brought before the undersigned, one of the justices of the peace in saia 
county, upon the charge and accusation of the criminaal offence of haying, on the 
Ist day of January, 1868, at the town of Greenbush, in said county lher$ Btate 
the offence charged], and thereupon the said A B waived an examination touching 
the said offence, and offered to enter into a proper recognizance for Ids appear- 
ance at the next crinunal court having cognisanoe of the offimce above stateid, to 
answer to the same, and any indictmennt that might be found against him for 
the offence afi>resiad. Now, th«efi>r6, if the said A B shall personally i^pear at 
the next court of oyer and terminer [or $e$§ion$}, to be held in and for the said 
county, at the court house, in the oity of Troy» on the 2d day of March, 1868, 
then and there to answw any indictment that may be preftrred against him fiir 
the offonee albresaid, and to do and reoeive what shall by the eomrt be then and 
there enjoined upon him, and shall not depart from the o<nirt withoijit leave, then 
this recomwamoe is to be void, otherwise of force. 

A B, 

G D, 
S T. 

SidMoribed aad admowledged before me > « 
this first day of January, 1868. 5 

Hbxbt Goodbioh, Justice of the Peace. 



No. 149. 



THI XXAICTNATION OF THB GOXPLAiyANY Ain> WITNESSES UPON THB USTUBN 01* 
A WABBAKT OP ABRB8T BXFOBB A JUSTICB OP THB PBACB. 

• _ 

See ante. Vol. I, page 187. 

The People of the State of New T<NPk, 
Jolm i)fi»e. 

County of Bensaelaeri ss : 

The examination 'of the cewplainant «nd of the witnesses before me, fieory 
Goodrieh, one of the justiQes of the.peaoe of said eounty of EensseUer, upon the 
complaint on oath of James Brown» Gbsjrging John Doe witii having on the 26th 
day of December, 1867, at tine town of Greenbush in said county [Astv ut forth 
ike^ffmce thargeAiathACompUiM4mdwairr(mt'\, 

The said John Doe, having been duly arrested and brouj^ before me to 
answer to said cluuqge, and snch examination being taken in his presence and 
hearing, the said James Brown, upon his oath before me, the said justice, and 
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in the presenoe and hearing of the said John Doe, says that \in9ert the com- 

plainanVt tettimony]. 

[Signed] JAMES BROWN. 

Samuel Tappin, a witness upon the part of the people, npon his oath before 
me, the said jnstioe, and in the presenoe and hearing of the said John Doe, sajs 
that he resides at No. 26 North Fourth street, in the city of Troj, N. T., that 
lijiBert hi$ tutimany]. 

[Signed] SAMUEL TAPPIN. 



[Add the iestimolly of the other toitneseea, if any, in a mmlar fnonner.] 

I certify that the foregoing examination vas taken before me as such justice 
of the peace, as is aboye mentioned, at the town of Greenbush in said county of 
Rensselaer, on the first day of January, 1868, and that each of the above men* 
tioned witnesses, to wit, James Brown and Samuel Tappin, respeddyely, signed 
the same in my presence, and that said examination was at the time reduced to 
writing by me [or under my direcHonJ] 

HENRY GOODRICH, 

Justice of the Peace. 

[ Where the exatnination of different witnessee is taken on different days, the 
certificate of the magietrate may he added at the end qf the examination <(f each 
wUnese"], 



No. 150. 

TBMPOBABT COMKITMBKT. 

See ante, Vol. I, p. 188. 

County of Rensselaer, ss: 

To any constable of the said county of Renssdaer, and to the keeper of the 
common jail of said county. Greeting: 

These are,- in the name of the people of the State of New York, to command 
you, the said constable, to conyey to the said common jail the body of John 
Doe, and deliyer him to the.keeper thereof; and you, the said keeper, are hereby 
commanded to receiye into your custody, in the said common jail, the body of 
the said John Doe, who stands charged before me, on the oath of James Brown, 
with the offence of committing grand larceny; and that you safely keep the said 
John Doe in your custody, in the said common jail, until the aboye said charge 
be inyestigated and determined by me, according to the statutes in the case of 
arrest and examination of offenders made and proyided. 

Giyen undeT my hand and seal at the town, of Greenbush, in said county of 
Rensselaer, the 1st day of January, 1868. 

HENRY GOODRICH, [l. s.] 
Justice of the Peace. 
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No. 151. 

A BHOBTIB FORM. 

See ante. Vol. I, p. 188. 
Cotknty of Rensselaer, ss : 

To the keeper of the jail of the county of Rensselaer : 
Ton will receiye into your custody and safely keep for further examination 
the body of John Doe, who is charged before me, Henry Goodrich, one of the 
justices of the peace of the county of Rensselaer, upon the oath of James Brown, 
with grand larceny. 

Witness — Henry Goodrich, one of the justices of the peace of the said county 
of Rensselaer. 

Dated at Greenbush, January 1st, 1868. 

HENRY GOODRICH, 
Justice of the Peace. 



No. 152. 

OBDEB TO BBIKa THB DEFBNDANT BBFOBB A JU8TICB OF THB PEAOB FOB 

FtJBTHBB BXAHINATION. 

See ante, Vol. I, p. 190. 
County of Rensselaer, ss: 

To the keeper of the common jail of the said county of Rensselaer, Greeting : 
You are hereby commanded forthwith to bring before me, Henry Goodrich, 
one of the justices of the peace of the said county of Rensselaer, at my ofSce 
in the town of Greenbush in said county, the body of John Doe, a prisoner now 
in your custody, by virtue of a warrant of commitment signed by me, and dated 
January 1st, A. D. 1868, for the purpose of a forther examination of the said 
John Doe upon a charge of grand larceny made against him, the said John Doe, 
upon the oath of James Brown. 

Witness, Henry Goodrich, a justice of the peace of the said county of 
Rensselaer, at the town of Greenbush in said county, this 10th day of January, 
A. D. 1868. 

HENRY GOODRICH, 

Justice of the Peace. 



No. 153. 

BUBPOKA FOB WnPKBSSBS ON BXAMIKATIOK OF ACCUSED. 

See ante, Vol. I, p. 190. 

County of Rensselaer, ss : 

The people of the State of New York, by the grace of God finee and inde- 
pendent, to A B, C D and E F : 
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Ton and each of jou are hereby eommaoded and required, that (all ezciueg 
being laid aside) you personally be and appear before the undersigned, a justioe 
of the peace of the county of SeDsselaer* at his office in the town of Greenbush, 
in said county, on the 10th day of January, 1868, at ten o'clock in the fprenoon 
of the same day, to gire evidence respecting a certain complaint on oath against 
John Doe, for burglary, on the part of the people [or on the pari of said John 
Dot], Hereof fidl not at your perfl. 

Wttsess, Henry Goodrich, Esq., a justioe of the peace of the county of Reus- 
•elao', at &e town of GbeeoboiAi in said county, this fifth day of January, 
1868. 

HENRY GOOI>RIOH, 

Justioe of the Peace. 



No. 154. 



ATTAGHMBKT AOAIK8T WITNESS FOB DISOBXDIBKGS OF THB JPOBXaOINQ SUBPiBITA 

ON XZAMINAZION OF AOCUSBD. 

See aste, Vol. I, p. 190. 

County of Rensselaer, as : 

The peqde of the State of New Tork, by Uie g^aoe of ^Gtod free and inde- 
peadeaty to any constable of wA oounty, Greeting : 

In the name of the people of the State of New York, you .are hei?^ com- 
manded to attach John Banoa and bring hka btfore Horn understgpiBd, a justioe 
of the peace oi said county, at his office in the town of Greoabash, in said 
counly, on "the 12th day of January, 1868, at 10 o'clock in the focenoon of said 
day \pT forihvaitKl^ to testify the truth, according to his knowledge, respeetttig « 
certain complaii^ on oath against John Doe for bor^^Utfy, on the part of the said 
John' Doe \qs on th$ pari of the poople of the State of New Yorklt and also to 
answer all such matters as shall be objected against him, for that the said' John 
Barron, haxrkig been duly subpcened to attend at the examination upon the said 
comfdaint on oath, has neglected or refused to attend in conformity to such 
subpcena ; and have you then and there this precept. 

Witness the hand and seal of Henry Goodrich, one of the justices of the 
peace of the county of Rensselaer, at the town of Greenbush in said oountyy 
the 10th day of January, 1868. 

HENRY GOODRICH, [l. s.] 
Justioe of the Peace. 
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No. 155. 

* 

Vm iZAHIKATIOir OF TBB PBI80NBS VPOJT VHB BSTUKIT OV ▲ VABRAMT 07 

ABBStT BBVOBS ▲ JUSTICB OV THB FIACB. 

See ftnte> Yel. I, pp. 191, 192. 
The People, ^., 

cFouh I/Oe. 

Count J of Bezisselaer, 88 : 

The Toluntary eT^roination of John Doe, who is charged before me, Henry 
Goodrich, a justice ef the peace of the oonntj of Rensselaer, npon the oath of 
James Brown, with haying, at the town of Greenbush» in the coimty of Rensse- 
laer aforesaid, on the 26th day of December, 1867 Ihere $et forth the statemeni 
of the offenee, as aUeged in the complaint and warrant'] » 

The said John Doe, haying been duly arrested and brought before me to 
answer to said charge, and haying, before and at the commencement of the 
examination, been informed by me of the charge made against him, and that he 
was at liberty to refuse to answer any question that might be put to him, and 
haying been allowed a reasonable time to send for and adyise with his ooimsel 
upon his examination now taken before me by said justice, says : [here insert the 
statement made hy the defendanf], 

[7b be signed by the defendant at this pLace^ if he desires to do so.] 

I certify that the foregoing examination was taken before me, as such justice 
of the peace, as is aboye mentioned, at the town of Greenbush, in the said 
county of Rensselaer, on the first day of January, A. D. 1868, and that the 
foregoing is the whole of the statement so made as aforesaid by the said John 
Doe, and that the same was reduced to writing, and was read by me to the 
said John Doe, and was correoted by him and made conformable to what he 
declared to be the truth. 

Dated January 1st, 1868. HENRT GOODRICH, 

Justice of the Peace. 

[Jidd the ezaminaHon of the witnesses for the accused, V^""^* ^'"^ certificate^ 
the same as in the examination of the complainant's witnsssss. See No. 149.] 



Na 156. 

KBCX)OinZAKCB BJTTBBBD INTO BT A WITVBSS, WITHOUT flUBBTIBS, TO APPBAB 
AKD aiYB BYIDBNOB OK BBHALF OF THB PBOPLB BBFOBB TBB GBAVD 

Axp PBTiT junns iir a goubt of bbco&d. nBooamzAiroB takbk bt 

THB JUBTIOB BBFOBB WHOX TBB WABBAKT OF ABBBST WAS BBTUBNBD. 

See ante, Yol. I, p. 196. j 

County of Rensselaer, ss : . 

Be it remembered that on this 1st day of January^ A. D. 1868, Samuel 
Tappin, of the dty of Troy, New Tork, personally came before me, Henry Good- 



/ 
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rich, a justice of the peace of the said county of Rensselaer, and acknowledged 
himself to be indebted to the people of the State of New York in the sum of three 
hundred dollars, to be made and levied of his goods and chattels, lands and tene- 
ments, to the use of the said people if default shall be made in the condition 
following : ' 

The condition of this obligation is such that if the above bounden, Samuel 
Tappin, shall personally be and appear at the next court of oyer and terminer 
[or court of SMnofw], to be held in and lor the said county of Rensselaer, at the 
court house, in the city of Troy, in said county, to give evidence on behalf of the 
said people against John Doe, for grand larceny, or for Ihert state the offmcel, as 
well to the grand jury as to the petit jury, and shall not depart firom the said 
court without leave, then this recognizance to be void and of no effect, otherwise 
to be and remain in foil force and virtue. 

SAMUEL TAPPIN. 

Subscribed and acknowledged before me, the day and > 
year in this obligation firsf^above written. > 

HsKBT Goodrich, Justice of the Peace. 



No. 157. 

A SIXILAB BBCOOKIXAXOB WHBBB THBBB IS MOBB THAN 0KB WITKB8S. 

See ante, Vol. I, p. 196. 

The People, &c., ) 

agt. > 

John Doe. ) 

County of Rensselaer, ss : 

Be it remembered, that on the first day of January, A. D., 1868, A B of 
Troy, N. T., D of Albany, N. Y. and £ F of the town of Nassau, in said 
county of Rensselaer, personally came before me, Henry €K)odriGh, a justice of 
the peace of said county of Rensselaer, and severally acknowledged themsdvea 
indebted to the people of the State of New York, each for himself separatdy, 
in the sum of one hundred dollars, to be made and levied of his respective goods 
and chattels, lands and tenements to the use of the said people, if de&ult shall 
be made in the condition following : 

The condition of this obligation is such, that if the said A B, C D and E F 
shall severally be and appear, &q. [conclude as in ths lastfarmJ] 
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No. 158. 

BBOOONIZANOB BT A WITKB8S TO THB SAMB BFfBOT WHBBB ▲ BUBBTT JOUTS 

WITH HIM Iir BXBOUTZNO THB BBOOONIZANOB. 

See ante, Vol. I, p. 196. 
The People 

agt. 
John Doe. 

County of Rensselaer, ss : 

. Be it rememhered that on this Ist day of January, A. D. 1868, Samuel 
Tappin and Jeremiah D. Green, both of the dty of Troy, N. Y., personally came 
before me, Henry Goodrich, a justice of the peace of the said county of Rensse- 
laer, and severally and respectively acknowledged themselves indebted to the 
people of the State of New York each in the sum of one hundred dollars, to be 
made and levied of their respective goods and chattels, lands and tenements, to 
the use of the said people if de&ult shall be made in the condition following : 

The condition of this obligation is such that if the said Samuel Tappin shall 
personally be and appear, &c. ICtmdude as inform No. 156.] 



No. 159. 

A WABBAKT OOMMITTINO A WITVB88 TO JAIL, WHO HAS BBFD8BD TO BWTBB INTO 

A BBG0OB12AK0B TO APPBAB AND TBSTITT. 

See ante, Vol. I, p. 196. 
Ooonty of Rensselaer, ss: 

The people of the State of New York to any constable of said county of 
Rensselaer, and to the keeper of the common jail of said county. Greeting: 

Whereas, a charge upon oath has been made beibre me, Henry Goodrich, 
one of the justices of the peace of the county of Rensselaer, by James Brown 
against John Doe, that he, the said John Doe, on the 26th day of December, 1867, 
at the town of Greenbush in said county of Rensselaer, did [stofe the offenesy] 
and whereas, it appears by the examination of Miehaei F. Hogan, this day taken 
on oath by me as such justiqe as aforesaid, as a witness upon the aforesaid crimi- 
nal charge and accusation, that he, the said Miehaei F. Hogan, is a material 
witness upon the part of the people of the State of New York, against the said 
John Doe, upon such criminal charge and accusation; and whereas, the said 
Michael F. Hogan, on: behig required by me, as such justice of the peace, to 
enter into a recognizance in the sum of one hundred dollars for his personal 
appearance at the next court of oyer and terminer [or court of sismns], to be 
held in and for the county of Rensselaer, at the court house in the dty of Troy 
in sud county, to give evidence on behidf of the people against the said John 
Doe, for the criminal charge and accusation aforesaid, did reftise and stQl does 
reftue to enter into such reoognisaaoe. 

C. P. Vol. n.— 26. • 
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These are, therefore, to oommand yoa the said constable, forthwith to oonTey 
and deUver into the custody of the said keeper of the common jail, the body of 
the said Michael F. Hogan. 

And you the said keeper of the said jail, are hereby required to receiTe the 
said liiGchael F. Hogan into your custody in the said jail, and him there safely 
keep, pntil he shall enter into such recognizance as aforesaid* or be otherwise 
discharged according to law. 

Witness Henry Goodrich, one of the justices of the peace of the county of 
Rensselaer, at the town of Greenbush in said county of Rensselaer, this tenth 
day of January, A. D. 1868. 

HINRT GOODRIOH, [l. b.] 

Jostioe of the Peaoe. 



No. 160. 

▲ SnOLAB WABSANT IK A 0A8B WHBBX THB WITKS88 WAS EBQUIBn) 90 

FUBNISH BURBTIBS AND BXFUSBD TO DO 80. 

See ante. Vol. I, p. 196. 

County of Rensselaer, ss : 

The people of the State of New Tork, to any constable of the county of 
Rensselaer, and to the keeper of the common jail of the said county, Greeting : 

Whereas, a charge, upon oath, has been nouMle before me, Henry Goodrich, 
one of the justice of the peaoe of the ooonty of Rensselaer, by James Brown 
agamst John Doe, that he, the said John Doe, on the 26th day of December, 
1867, at the town of Greenbush^ in said county of Rensselaer, did [stole tk€ 
offenu] ; and, whereas, it appears by the examination of Michael Hogan, this 
day taken on oath by me as such justice as aforesaid, a* a witness upon the 
aforesaid criminal charge and aeousation, thai he, the said Michad Hogan, is a 
Biaterial witeess n^n the part of the pe<^e of the State of New York against 
the said John Doe upon such criminal charge and aoenaation; and, whereas, 
being satisfied by due proof that there was good reason to beliere that ihe said 
Michael Hogan would not fulfill the eonditioii of a reoofnixance to ai^ear and 
testify M a witness on iiie trial of the said John Doe» unless seoqiity was 
required for that purpose, I, the said justice^ did require the said Michael Hogan 
to enter into a reoognizanee, with two sufficient sureties, in the sum of ooo hun- 
dred dollars each, oonditio&ed for his i^pearanee at the next ooort of oyer and 
terminer [or wuH ^ ssssions], to be held in and for the said county of Rens- 
selaer, at the eourt bouse in the city of Troy, in said county, to gire endenoe io 
behalf of the said people against the said John Doe for the criminal charge and 
accusation aforosaid; whereupon the said Michael Hogan nqj^eoted and refused, 
and still does neglect and refuse, to enter into such reoognisamoe with a«ch 
sureties u aforesaid. 

These are therefore to oommand you, the said eonstaUa» forthwith to oon- 
yey and deliTer into the custody of the said keepw of t)ie ooiDmoa jail the boc(j 
of the said Michael Hogan. • 
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And you, the said keeper of the said jail, are hereby required to reoeiye the 
said Michael Hogan into your custody in the said jail and him there safely keep 
until he shall enter into such recognizance with such surety as aforesaid, or be 
otherwise disdiarged according to kw. 

Witness Henry Goodrich^ one of the justices of peace of the county of 
Rensselaer, at the town of Greenbush, in the said county of Rensselaer, this 
10th day of January, A. D. 1868. 

HENBT GOODRICH, [l. s.] 
Justice of the Peace. 



No. 161. 

t 

BflOOOKIZAKOB BEFOBB JUSTIGl OP THB PBAGB TO AWAIT AOTIOIT OP THI 

aaANX) JU&T, TAKBK APTB& THB BXAMINATION. 

iSee ante, Vol. I, p. 197. 

Rensselaer county, ss: 

We, John Doe, John Brown and James Mann, of the town of Greenbush, 
in said county, acknowledge ourselTes indebted to the people of the State of New 
York, each •in the sum of five hundred dollars, to be made and levied of our 
respectiye goods and chattels, lands and tenements, to the use of the said people 
if default shafl be made in the condition following : 

The- condition of this obligation is such, that whereas, said John Doe has 
been brou^t before the undersigned, one of the justices of the peace in said 
county, upon the charge and accusation of the criminal offence of haying, on the 
Ist day of January, 1868, at Greenbush, in said county, feloniously stolen, taken 
and carried away one gold watch, of the value of fifty dollars, of the goods, chat- 
tels and property of Henry Jones, then and there being found; and the said 
court, after having examined witnesses on oath, and the said John Doe without 
oath, in the due form of law, touching such charge and accusation, did adjudge 
that the said offonoe had been committed, and that there was probable cause to 
bdieve the said John Doe to be guilty thereof. Now, therefore, if the said John 
Doe shall personally appear at the next court of sessions [or of oyer and fer- 
ndnerl, to be held in and for the said county, at the court house, in the dty of 
Troy, on the 12th day of March, 1868, then and there to answer any indictment 
that may be preferred against him for the offence aforesaid, and to do and receive 
what shall by the court be then and there enjoined upon him, and shall not 
depart from the court without leave, then this recognizance is to be void; other- 

wisa of force. 

JOffN DOS, 

JOHN BROWN, 

JAMES MANN. 
Subscribed and acknowledged before me > 
this 10th day of January, 1868. J 

Hbitat GoODBiOH, Justioe of the Peace. 
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No. 162. 



ANOTHBR FORM OF A RSOOGNIZAKOB, 8TATIKO THV PBOCIBDINOS HAD BBFORX 
THB JUSTICB AT LBNGTH, UPON WHIOH HB BA8BS HIS AUTHO&ITT TO TAKB 
BAIL. 

See ante. Vol. I, p. 197. 

County of Rensselaer, as: 

Be it remember«!il that John Doe, of the town of Greenbush, in said oonntj, 
and Charles Mason, of Cohoes, in the county of Albany and State of New York, 
on this tenth day of January, A. D. 1868, both personally came before me 
Henry Goodrich, one of the justices of the peace of the said county of Rensselar, 
at the town of Greenbush, in said county, and severally and respectirely 
acknowledged themselyes each to be indebted to the people of the State of New 
York, that is to say, the said John Doe as principal in the sum of five hundred 
dollars, and the said Charles Mason as surety in the sum of five hundred dol- 
lars, to be levied of their respective goods and chattels, lands and tenements, 
to the use of the said people if de&ult shall be made to the condition following : 

Whereas, James Brown, on the first day of January, A. D. 1868, before 
Henry Goodrich, one of the justices of the peace of the county of Rensselaer, 
upon his oath did charge that the said John Doe, at the town of Greenbush 
aforesaid, on the 26th day of December, 1867, did [hare insert the offence at eta- 
ted in the complaint and toarrant'] ; and whereas, the said John Doe having been 
duly apprehended and r^ularly brought before the said justice to answer to the 
said charge, and it appearing to the said justice, from the examination of the 
said James Brown [and of Jamea Curia/] on oath in the presence of the said 
John Doe in regard to the said criminal charge and accusation, and from an 
examination of the said John Doe without oath in regard thereto (he, the said 
John Doe, having been previously informed by the said justice of the said crimi- 
nal charge and accusation made against him, and that he was at liberty to refuse 
to answer any question that might be put to him, and he, the said John Doe, 
having been allowed a reasonable time to send for and advise with counsel), and 
from an examination of the whole matter, that the said offence had been com- 
mitted, and that there was probable cause to believe the said John Doe to be 
guilty thereof^ the said justice did thereupon order the said John Doe to enter 
into a recognizance with one surety, in the sum of five hundred dollars, for 
his appearance at the next court of oyer and terminer [or court of sessioru], to 
be held in and for the said county of Rensselaer, at the court-house, in the city 
of Troy, in the said county of Rensselaer, to answer to any indictment to be pre- 
ferred against him for the said offence, and to do and receive what should by the 
said court be then and there enjoined upon him, and not to depart the said court 
without leave. 

Now,' therefore, the condition of this obligation is such, that if the said John 
Doe shall personally be and appear, at the next court of oyer and terminer [or 
court (^ aesttofit], to be held in and for the said county of Rensselaer, at the court- 
house in the city of Troy, in said county, then and there to answer to any 
indictment to be preferred against him for the criminal charge and accusation 
above mentioned, and to do and receive what shall by the said court be then and 
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there enjoined upon him, and shall not depart the said court without leave, then 

this recognizance to he void and of no effect ; otherwise to he and remain in full 

force and virtue. 

JOHN DOE, 

CH4RLES MASON. 

Taken, suhscrihed and acknowledged before me, ) 
at the town of Greenhush, in said county, > 
this 10th daj of January, A. D. 1868. b 

Henbt Goodbich, Justice of the Peace. 



No. 163. 

WASBANT OF OOMMirXXNT TO AWAIT THB AgTION OF THB OBAKD JtTBT, AFTBR 
AN EXAMINATION UPON A OHABOB FOB A FBLONT, BITHEB WHBBB BAIL IS 
NOT OTVBN OB THB OFFBNOB IS NOT BAILABLB BT A JUSTICB. 

See ante. Vol. I, p. 108. 

The People; 

agt 
John Doe. 

County of Rensselaer, ss : 

To any constable of the county of Rensselaer, and to the keeper of the com-* 
mon jail in said county. Greeting: 

These are to charge and command you, the said constable, in t^ie name of 
the people of the State of NewTork, forthwith to carry and deliver into the cus- 
tody of the said keeper of the common jaU of the county of Rensselaer the body of 
John Doe, this day brought before the undersigned, Henry Goodrich, one of the 
justices of the peace of the said county of Rensselaer, charged, upon the oath of 
James Brown, with having, on the 26th day of December, 1867, at the town of 
Greenhush, in said county [here ttaie offence committed]. And the said justice 
of the peace, after having examined witnesses on oath, and the said John Doe 
without oath, in due form of law, touching said charge and accusation, did 
adjudge that the said offence had been committed, and there was probable cause 
to believe the said John Doe to be guilty thereof; and the said John Doe not 
having offered sufficient bail for his appearance at the next court having cogni- 
zance of such offence, and in which he may be indicted [or the said offence not 
being bailable by the eaid juetice qf the peace"], you, the said keeper, are hereby 
required to receive the said John Doe into your custody in the said jail, and him 
there safely keep for want of sureties, and until he shall be discharged according 
to law. 

Witness — ^Henzy Goodrich, one of the justices of the peace of the county 
of Rensselaer, at the town of Greenhush, in said county, this 1st day of Jan- 
uary, A. D. 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 
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No. 164. 

A SIHILAfi FOBM WHBllfl THl BXAHIKATIOK IS HAD BSFO&B A POUOB JUSnOB IX 

A CITY. 

See ante^ Vd. I, p. 198. 

The Justices' Court of the dtj of Tjpo/, and TrQ7 Police Court. 

The People, 

ttgt. 
John Doe. 

County of Rensselaer, ss: 

To the sheriff of the county of Rensselaer, and to the capital police, and to 
the keeper of the common Jail in said county. Greeting. 

These are to charge and command yea, the said sheriff, and capital police, 
in the name of the people of the State of New York, forthwith to carry and 
deiiTer into the custody of the said keeper of the oommon jail of the county of 
Rensselaer, the body of John Doe, this day brou^t before the police justice of 
said court, churged upon the oath of James Brown, with having at the said city 
of Troy, on the. 1st day of January, A. D., 1868, {here aUtU the offence]; and 
the said police justice, after haviag examined witnesses on oath, and the said 
John Doe without oath, in due form of law touching said charge and aoousation, 
did adjudge that said offence had been committed, and there was probable cause 
to beUeye the said John Doe to be guilty thereof; and the said John Doe, not 
having offered sufficient bail for his appearance at the next court, having cogni- 
zance of such offence, and in which he may be indicted [or the said offence nd 
being henlable 6y the »aid poUee putiee'], you, the said keeper, are hereby required 
to receive the said John Doe into your custody in the said [ail, and him there 
safely keep for want of sureties, and until he shall be discharged, according to 
law. 

Witness, Thomas J. Cornelius, Uriel Dexter and Thomas Neary, justices of 
[t. 8.] said court, and the seal thereof. Dated at Troy, this 3d day 
of January, 18(y8. 

By the court, THOMAS J. JENNINGS, Clerk. 



No. 165. 

WAKBAKT TO. RBLBASS TBS I>Bl<Bin)ANT WBSHIB HS HAS XKTSRISl) INTO A 
EXOOGNIZAirCB SIKOX ES WAS HBLD IS CtrSTODT CKDXB THB WABRART 

or oonnvBirr. 

See ante, YoU I, p. 200* 

County at Rensselaer, ss : 

The people of the State of New Tork to the keeper of the common jail of 
the said county of Rensselaer, Greeting : 
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Whereas, John Doe, now in jonr custody in the said jul, by yirtue of a 
warrant of commitment signed by Charles J. Lansing, a justice of the peace of 
said county [or by am], for grand laroeny [or 8tat€ the effmce}, which said war- 
rant is dated the 1st day of January, A. D. 1868, has this day given bail before 
me, Henry Goodrich, one of the justices of the peace of the county of Rensselaer, 
to appear and answer to said accusation at the next criminal court haying ccg- 
nizance thereof, you are hereby required forthwith to discharge the said John 
Doe from your custody in said jail, unless he be detained by yoa therein for some 
other cause. 

Witness, Henry Goodrich, one of the justices of the peace of the said county 

of Rensselaer, at the town of Greeabush, in said county, this 10th day of 

January, A. D. 1868. 

HENRY GOODRICH, [l. a.] 

Justice of the Peace. 



COMPBOMISE OF CERTAIN MISDEMEANOBS BEFORE 

INDICTMENT, 

No, 166. 

ACEBrOWLSDOMBlTT 09 SATISFACTION BT PBOSSCUTOB. 

See ante. Vol. I, p. 206. 

County of Rensselaer, ss: 

I, James Brown, of the town of Greenbush, in the county of Rensselaer 
and State of New Tork, do hereby acknowledge to have receiyed of John Doe, 
of the city of Troy, N. T., the sum of fifty dollars, in full satisfiM^ion for the 
injury and damage done to me at the said town of Greenbush, on the 26th day 
«f DeeembM*, 1867, by the said John Doe, in assaulting and beating me, and for 
which assault and battery I ma^e a eomplaint on oath, on the 1st day of Jan- 
uary, 1868, to Henry Goodrich, one of the Justices of the peace of the said 
county of Rensselaer, and which said oomplaint is now pending and undeter- 
mined. And I desire that no further proceeding be had thereon against the said 
John Doe, 

JAMBS BROWN. 

Conii^ of BaniaaliMir, as. : 

I heveby oeiiiff that on this lOih d^ <^ Jamrj» 1868, before me pvaon* 
ally came James Browv, of tha tow» d Greenbush^ m. tha said county, to ma 
persoiiaBy known to be fha sum person sHntioned m and who txeaated tho 
li>rigoiBg aoknowMgOMit of Ba t i >i h e tk»» and who acknflfwMgad befbta ma tha 
due execution there6f . 

HSNRY GOODRICH, 

Justice of the Peace. 
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No. 167. 

WAB&AHT TO DISCHABOB TBI DBFBJmANT FBOK CCTSTODT UPON 8BTTLBKBBT, 

▼HBH HB 18 nCPBIBOKBD AT THB TOCB. 

See ante, Vol. I, p. 206. 
Bensaelaer ooimty, m: 

The people of the SUte of New York» to the keeper of the commoii jail of 
said oonntj, Chreetmg : 

Whereas, James Brown, upon whose oath John Doe was charged hefore me, 
Henry Qoodrich, one of the justices of the peace of the oonn^ of Rensselaer, 
with haying, at the town of Greenbnsh, in the said county of Biensselaer, on the 
26th day of December, 1867, committed an assault and battery upon him, the 
said James Brown, and for the commission of which said assvilt and battery 
the said John Doe was by my warrant, dated January Ist, 1868, committed to 
your custody, has appeared before me as such justice as aforesaid, and acknowl- 
edged in writing that he had reodved fuU satis&ction for the iigury and damage 
complained of, and having desired that no further proceedings be had against ^ 
said John Doe, you are hereby required, upon the receipt of this warrant by 
you, to discharge the said John Doe from your custody in the said jail, unless 
he be detained by you for some other cause than that stated in the iboYe men- 
tioned warrant of commitment. 

Witness — ^Henry Goodrich, one of the justices of the peace of the sud 
county of Rensselaer, at the town of Greenbush, in said county, this 10th day of 
January, A. D. 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 168. 

OBDBB DISOHABaiKO BBCOOKIZAKGB OF THB PBISOITBB UPOK BBTTLBMBHT OR 
THB OASB, WHI&B THB DBPBKDAKT HAS BBBN HBLD TO BAIL [TO BB 
UfDOBSBD UPON THB BBOOaBIZANOB]. 

See ante, Vol. I, p. 206. 

County of Rensselaer, ss : 

The within named complainant, James Brown, haTing this day appeared 
before me, Henry Goodrich, one of the justices of the peace of the county of Rens- 
selaer, and acknowledged in writing that he had received full satisftction of the 
within named John Doe for the damage and injury within complained o^ and 
prayed that no further proceedings be had thereon against the said John Doe, I, 
the said justice, do hereby order this recognisance to be discharged. 

T^itness, Henry Goodrich, one of the justices of the peace of the county of 
Rensselaer, at the town of Greenbush in said county, this 10th day of January, 
A. D. 1868. 

HENRT GOODRICH, 

Justice of the Peace. 
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No. 169. 

A WARRANT TO DISCHAKGS A WITNB8S 7&0K CUSTODY WHO HAD BEEN COM- 
HITTSD TO JAIL FOR REFUSIHG TO SKTEB INTO A BBCOGNIZANCE FOB HIS 
APPEABANCE, THE CASE HAVING AFTEBWABDS BEEN SETTLED. 

See ante, Vol. I, p. 206. 
County of Rensselaer, ss : . 

The people of the State of New York to the keeper of the common jail of the 
said county, Greeting : 

Whereas, on the first day of January, A. D. 1868, Patrick T. Heagany 
was committed to your custody hy a warrant signed hy me, Henry Goodrich, 
one of the justices of the peace of the said county of Rensselaer, for neglecting 
and refusmg, on being required by me, the said justice, to enter into a recogni- 
seance for his personal appearance at the next court of oyer and terminer [or 
cowrt of aesaiana'] to be held in and for the said county of Rensselaer, at the 
court house in the city of Troy, in said county, to giye evidence on behalf of the 
people against John Doe, chajrged on the oath of James Brown before me, the 
said justice, with haying, at the town of Greenbush, in said county of Rensselaer, 
on the 26th day of December, 1867, committed an assault and battery upon him, 
the said James Brown [or here state the offence"], it appearing to me firom the 
examination of the said Patrick T. Heagany, taken on oath before me, the said 
justice, that he was a material witness on behalf of the said people against the 
said John Doe, in regard to the said offence. And whereas, since the commit- 
ment of the said Patrick T. Heagany to your custody as aforesaid, the said 
James Brown has appeared before me, the said justice, and acknowledged in 
writing that he has received full satisfiiction of the said John Doe for the injury 
and damage charged on oath to haye been done by him as aforesaid, and has 
prayed that no further proceedings be had thereupon against the said John Doe. 

These are, therefore, to command you, on the reoeipt hereof, to discharge the 
said Patrick T. Heagany from your custody in the said jaU, unless he be detamed 
by you theiein for some other cause than that expressed in the aforesaid war- 
rant of commitment signed by me. 

Witness — ^Henry Goodrich, one of the justices of the peace of the county 
of Rensselaer, at the town of Greenbush, in the said county of Rensselaer, this 
10th day of January, A. D. 1868. HENRT GOODRICH, [l. s.]. 

Justice of the Peace. 



SPECIAL SESSIONS. 
No. 170. 

SUBPOBNA FOB WITNESS BBFOBB A COUET OF SPECIAL 8B8SIOK8. 

See ante. Vol. I, p. 212. 
County of Rensselaer, ss : 

The people of the State of New Tork, by the grace of God free and Inde- 
pendent, to A B and C D : 

C. P. Vol. n.— 27. 
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You are hereby oommanded and required to appear before the underBigned, 
a justice of the peace of said county, at his ofSoe in the town of Greenbush, in 
said county, on the 2d day of January, 1868, at ten o'dock in the forenoon of 
the same day, to give eyidenoe in a case then and there to be tried between the 
people of the State of New York, plaintiff, and John Doe, ddendant, on the 
part of the people [or **qfihe said de/eiu/an^."] Hereof fiul not at your peril. 

Given under my hand at the town of Greenbush, in said county, this first 
day of January, A. D. 1868. 

HENRY GOODRICH, 

Justice of the Peace. 



No. 171. 

SUBPOBKA FOB WITITISS BBFO&B A POUOB JUSTIGB OF A JUSTIGBS' OOTTUT IS 

OITIBS. 

See ante. Vol. I, p. 212. 

County of Rensselaer, > 

The Justices' Court of the city of Troy, J ™' 

The people of the State of New York, by the grace of God free and inde- 
pendent, to William Strong and Samuel Morris : 

You are hereby commanded and required to appear before the police justice 
of the city of Troy, at the police court-room at the court-house in said city, on 
the 2d day of January, 1868, at ten o'clock in the forenoon of the same day, to 
give evidence in a case then and there to be tried between the people of ^e State 
of New York, plaintiff and John Doe, defendant, on the part of the people [or 
** of the defendant "] . Hereof fail not at your peril. 

Witness, Thomas Neax^, Ridiard 0. Jennyss and WilliStai Donohue, 
[l. 8.] justices of said court, and the seal thereof. Dated at Troy, this first 
day of January, 1868. 

By the court. THOMAS J. JENNINGS, Clerk. 



No. 172. 

ATTAGHMBKT AGAINST WITKB8S FOB DISOBBDIBNOB OF A SUBPCENA IN A GOUBT 

OF SPBOIAL SBSSIONS. 

See ante. Vol I, p. 212. 
County of Rensselaer, ss : 

The people of the State of New York, by the grace of God firee and inde- 
pendent, to the sheriff, any of his deputies, or any constable of the county of 
Rensselaer, Greeting: 
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In the name of the people of the State of New York, jou are herehy com- 
manded to attach Richard Hurley, and hring him before the undersigned, a 
justice of the peace of said county, at his office in the town of Greenbush, 
forthwith, to testify the truth, according to his knowledge, in an action now 
pending before the said justice of the peace, between the people of the State of 
New York, plaintiff, and John Doe, defendant, on the part of the people [or qf 
th$ defendani'}, and also to answer all such matters as shall be objected against 
him, for that the said Richard Hurley haying been duly subpoenaed to attend 
the said trial, has neglected or refused to attend in conformity to such subpoena ; 
and have you then and there this precept. 

Witness — Henry Goodrich, one of the justices of the peace of the county 
of Rensselaer, at the town of Greenbush, in said county, the 2d day of January, 
A. D. 1868. 

HENRY GOODRICH, 
Justices of the Peace. 



No- 173. 

ATTAGHMBNT AGAINST WITKBSS FOB DISOBBDIBNGB OF A SUBPOBNA BBTU&KABUS 

BBFO&B A POLICB JUSTIGB IN OITIBS. 

See ante, Vol. I, p. 212. 

County of Rensselaer, > 

Che Justices' Court of the dty of Troy, 5 ™* 

The people of the State of New York, by the grace of God free and inde- 
pendent, to the Capital police, Greeting : ^^ 

In the name of the people of the State of New York, you are hereby com- 
manded to attach Richard Hurley, and bring him before the police justice of the 
city of Troy, in said county, at his court room in said city of Troy, forthwith, to 
testify the truth, according to his knowledge, in an action now pending before 
the said police justice, between the people of the State of New York, plaintiff, 
and John Doe, defendant, on the part of the people [or of aoid defendanQ, and 
also to answer all such matters as shall be objected against him, for that the said 
John Doe, haying been duly sul^xBnaed to attend the trial, has neglected or 
refused to attend in conformity to such subpoena; and haye yon then and there 
this precept. 

Witness, Uriel Dexter, Thomas Neary and Richard 0. Jennyss, 
[l. 8.] justices of said court, and the seal therof. Dated at Troy this 1st day of 
January, 1868. 

By the court. THOS. J. JENNINGS, Clerk. 
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No. 174. 

YBirUlB FOB JURY IN OOUBT OF 8PBGIAL SESSIONS. 

See ante, Vol. I, p. 210. 

Rensselaer county, ss: 

The people of the State of New York, hj the grace of God, free and inde- 
pendent, to the sheriff of the county of Rensselaer, or any of his deputies, or 
any constable of said county, Greeting : 

Tou are hereby commanded to summon twelve good and lawful men, 
qualified to serve as jurors, and not exempt from such service by law, and who 
are in no wise of kin to either James Brown or John Doe, to be and appear 
before the undersigned, a justice of the peace of the said county, acting as a 
court of special sessions, at his office in the town of Greenbush, in said county, 
on the 2d day of January, 1868, at ten o'clock in the forenoon of the same day, 
to make a jury for the trial of the said John Doe on a charge of having com- 
mitted an assault and battery upon the said James Brown, whereof complaint 
on oath has been made by the said James Brown to the undersigned, Henry 
Goodrich, justice of the peace ; and have you then and there this precept, 
together with a list of the jurors by you summoned. 

Witness — Henry Goodrich, one of the justices of the peace of the county of 

Rensselaer, at the town of Greenbush, in said county, this 1st day of January, 

A. D. 1868. 

HENRY GOODRICH, 

Justice of the Peace. 



ss. 



No. 175. 

VENIBB FOB JXTBT BBFORB POLICB JUSTICB IN CITIES. 

See ante Vol. I, p. 210. 

County of Rensselaer, ) 

The Justices' Court of the city of Troy, I 

The people of the State of New York, by the grace of God fi^ee and inde- 
pendent, to the Capital police. Greeting: 

You are hereby commanded to summon twelve good and lawful men of the 
city of Troy, qualified to serve as jurors, and not exempt from such service by 
law, and who are in no wise of kin to either James Brown or to John Doe, to be 
and appear before the police justice of the city of Troy, at his court room, at the 
court house in said city, on the 2d day of January, 1868, at ten o'clock in the 
forenoon of the same day, to make a jury for the trial of the said John Doe on a 
charge of petit larceny, whereof complaint on oath has been made by the said 
James Brown to this court ; and have you then and there this precept, together 
with a list of the jurors by you summoned. 
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Witness, John L. Flagg, Thomas J. Cornelius and Franklin J. Par- 
[l. 8.] menter, justices of the said court, and the seal thereof. Dated at Troy 
this Ist day of January, 1868. 

By the court. THOMAS J. JENNINGS, Clerk. 



No. 176. 

MiNuraa to bb kept bt a goubt of special bbssioks. 

See ante, Vol. I. 
Before Henry Gk>odrich, a justice of the peace of the county of Rensselaer. 



The People, &c. 

agi. 

John Doe. 



} 



Rensselaer County, ss : 

Minutes of a court of Special sessions, held at the town of Greenbush in 
the said county, before Henry Goodrich, a justice of the peace of said county, 
for the trial of John Doe, charged on the complaint of James Brown, with 
having, at the said town of Greenbush, on the Ist day of January, 1868, com- 
mitted an assault and battery upon him the said James Brown. 

1868, Janiuary l(Hh. — ^The court met and opened at the office of the under- 
signed in said town of Greenbush, at 10 A. x. The complainant and prisoner 
were both present. The said John Doe was arraigned and the warrant of arrest 
read to him [or tf a complaint has been made in writing, " the complaint was 
read to him"], whereupon the said John Doe plead no^ guilty thereto, and 
demanded that he be tried by a jury; a Tenire was issued and the same delivered 
to George Benedict, one of the constables of the said county, returnable forth- 
with; the yenire was returned by the constable, and the following jurors were 
sworn, viz: 

Oliver Twist was called, sworn, and examined as a witness on behalf of the 
people, and testified as follows : [insert hU testimony.'] 

Arthur Pendennis was called, sworn and examined as a witness on behalf 
of the said defendant John Doe, and testified as follows : [insert his testimony.] 

[Here insert the evidence of the other witnesses, objections made by counsel 
to evidence, the decisions of the court thereon, the exceptions taken by counsel, 
motions to dismiss proceedings and the other proceedings had and taken on the 
trial.] 

The jury having heard the proofs and allegations of the parties, retired, under 
the charge of George Benedict, a constable of said county, who was duly sworn. 
They shortly returned into court, and rendered a verdict against the prisoner of 
guilty of assault and battery. 

Whereupon the said court of special sessions did then and there adjudge. 
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that the Mid John Doe should pay a fine of ten dollars^ and be imprisoned in 
the oonunon jail of said county of Rensselaer, for the period of twenty days. 

HENRT GOODRICH, 

Justice of the Peace. 



No. 177. 

EEOOBD OF CX)KTIGTION IK A OOUBT OF SPECIAL SESSIONS HELD BT A 

JUSTICE OF THE PEACE. 

See ante, Vol. I, p. 218. 

Before Henry Goodrich, a justice of the peace in and for the county of 
Rensselaer. 



The People 

agt, 
John Doe 



'\ 



Be it remembered that the above named defendant, haying been .brou^t 
before the aboye named justice of the peace, charged on oath of James Brown 
with haying, on the Ist day of January, 1868, at the town of Greenbush, in the 
county of Rensselaer aforesaid, "stolen, taken and carried away from the said 
James Brown one silyer watch of the yalue ai ten dollars, of the goods, chatteU 
and property of the said James Brown,*' and haying been required to be tried 
by the aboye named Henry Goodrich, justice of the peace, according to the 
statute in such case made and provided, for and on the charge aforesaid ; where- 
upon the said Henry Goodrich, justice of the peaee, held a court for the trial of 
the said John Doe, at the town of Greenbush aforesaid, on the 2d day of Jan- 
uary, 1868 ; and the said charge was stated to the said John Doe, who then and 
there pleaded not guilty to the charge aforesaid, and was tried by the said Henry 
Gk>odrich, justice of the peace, then holding a court for the trial of the said John 
Doe, and, after hearing the testimony on oath, the said Henry Goodrich, justice 
of the peace, did thereupon adjudge and determine the said John Doe was guilty 
of the said charge, and did adjudge and determine that the said John Doe should 
I)ay a fine of ten dollars, or be confined in the common jail of the county of 
Rensselaer for the period of ten days, unless discharged by due course of law. 

I, Henry Goodrich, one of the justices of the peace of the county of Rens- 
selaer, do hereby certify that the foregoing is a record of the conviction of John 
Doe upon the charge of Ihere state the offence"] had before me as such justice, 
holding a court of special sessions at the town of Greenbush, in said county, on 
the 2d day of January, 1868. 

Dated January 2d, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 
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No. 178. 

AKOTHBE PEXOBDBKr FOB ▲ mEOOSD OP OONYICTION BEFOBB A OOUBT OP 

8PBCL1L SB8SI0N8. 

See ante, Vol. I, p. 218. 
Countj of Rensselaer, ss : 

I, the undersigned, a justice of the peace of said county, do hereby certify 
that at a oourt of special sessions duly held at the office of the undersigned, in 
the town of Greenbush, in said county, before the undersigned, on the 2d day of 
January, A. D. 1868, for the trial of John Doe, diarged on the oath of James 
Brown, before the undersigned, Henry Goodrich, a justice of the peace of said 
county, then and there holding a court of special sessions, with haying, on the 
&rst day of January, at the town of Greenbush, in the ^county of Rensselaer 
aforesaid, " aUAea, taken and carried away from the said James Brown one 
silver watdi of the yalue of ten dollars, of the goods, chattels and property of 
the said James Brown, and having been required to be tried by the undersigned, 
Henry €k>odrich, justice of the peace, then and there holding suc^ court of 
special sessions according to the statute in such case made and provided, for and 
on the charge afoVesaid, whereupon the undersigned justice' of the peace held a 
court of special sessions for the trial of the said John Doe, at the office of the 
undersigned, in the town of Greenbush aforesaid, and the said charge was stated 
to the said John Doe, who then and there pleaded not guilty to the charge afore- 
said, and was tried by the undersigned justice of the peace, then holding said 
court of special sessions for the trial of the said John Doe ; and after hear- 
ing the testimony on oath, the imdersigned justice of the peace, as such 
court of special sessions, did thereupon adjudge and determine the said John 
Doe was guilty of the said charge, and did ac^udge and determine that the said 
John Doe should pay a fine of ten dollars or be imprisoned in the common jail 
of the said county of Rensselaer for the period of ten days. 

I, Henry Goodrich, &c. [add certifieate a$inihe preceding formJ] 



No. 179. 

KBOOBO OP OOKVIOTION IK A OOIT&T OP 8PB0IAL SBSSI0N8, HBLD BT A POUCB 

JUSTICB IN A OTTT. 

See ante. Vol. I, p. 218. 

The Justices' Oourt of the city of Troy, > 
and Troy Police Oourt. $ 

Before Thomas Neary, police justice of the city of Troy, and justice of the 
peace in and for the county of Rensselaer. 

The People 



!John 



People ) 
I Doe. ) 



Be it remembered that the above named defendant, having been brought 
before the above named police justice, charged on oath of James Brown with 
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hsYing, on the Ist day of Janiiaiy/1868, at the city of Troy, in the connty of 
Rensselaer aforesaid, ''stolen, taken and carried away from the said James 
Brown one silver watch, of the vaiae of ten dollars, of the goods, chattels and 
property of the said James Brown," and having been required to be tried by the 
above named Thomas Neary, police justice, according to the statute in such case 
made and provided, for and on the charge aforesaid ; whereupon the said Thomas 
Neary, justice, held a court for the trial of the said John Doe, at Troy aforesaid, 
on the 2d day of January, 1868 ; and the said charge was stated to the said 
John Doe, who then and there pleaded not guilty to the charge aforesaid, and 
was tried by the said Thomas Neary, police justice, then holding a court for the 
trial of the said John Doe, and after hearing the testimony on oath, the said 
Thomas Neary, police justice, did thereupon adjudge and determine the said John 
Doe was guilty of the said charge, and did adjudge and determine that the said 
John Doe should pay a fine of ten dollars, or be confined in the common jail of 
the county of Rensselaer for the period of ten days, unless discharged by due 
course of law. 

Rensselaer county, > 
City of Troy, J ^' 

I, Thomas J. Jennings, clerk of the justices' and police court of said 

[l. s.] city, do certify that the foregoing is a record of conviction had before 

the said police court, and that the seal affixed is the seal of the said 

justices' and police court. 

THOMAS J. JENNINGS, 

Clerk of the Justices' and Police Court. 
Dated at Troy, this 3d day of January, 1868. 



No. 180. 

BBOOED OF GOKVIOTION UPON JUBT TRIAL, IN A GOUBT OF SPBCIAL SESSIOKS. 

See ante. Vol. I, p. 218. 

Before Henry Goodrich, a justice of the peace, in and for the county of 
Rensselaer. 



The People, &c. 

agt. 

John Doe. 



[>le, &c. 1 
Doe. J 



Rensselaer county, ss : 

Be it remembered, that the above named defendant, having been brought 
before the above named justice, charged on oath of James Brown with having 
on the 1st day of January, 1868, at the town of Greenbush in said county [here 
state the charge], and having been required to be tried by the above named jus- 
tice according to the statute in such case made and provided, for and on the 
charge aforesaid ; whereupon the said justice held a court for the trial of the said 
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John Doe, at Greenbush, on the 2d day of January, 1868 ; and the said charge 
was stated to the said John Doe, who then and there pleaded not guilty to the 
charge aforesaid, and demanded to be tried by a jury ; whereupon a venire was 
issued according to the statute in such case made and proyided, and a jury duly 
and legally summoned, drawn, tried and sworn, and the said jury having sat 
together and heard the proofs and allegations in the case, which were delivered in 
public and in the presence of the accused, and after hearing the said proofe and 
allegations the said jury retired, and were kept together in a convenient place, 
under the charge of a constable duly sworn for that purpose, until they had agreed 
upon a verdict; whereupon the said jury when they had agreed upon their* verdict 
came into the said court and delivered the same publicly, and by such verdict 
they found the said John Doe guilty of the offence wherewith he was charged as 
aforesaid ; and the said justice did thereupon adjudge and determine the said 
John Doe was guilty of the said charge, and did thereupon sentence him, the 
said John Doe, to be confined in the common jail of the said county of Rens- 
selaer, for the period of thirty days, imless discharged by due course of law. 

I, Henry Goodrich, one of the justices of the peace of the county of Rens- 
selaer, do hereby certify that the foregoing is a record of the conviction of John 
Doe, upon the charge of latate the offencejy had before me as such justice, holding 
a court of special sessions at the town of Greenbush in said county, on the 2d 
day of January, 1868. 

Dated, January 2d, 1868^. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 181. 

[i'LTIMin 



WARRANT OP OOMMITMBNT ON MITTnam AFTKB OONyiCTION BT A COURT OF 

8PBCIAL SESSIONS. 



The People 

agt 
John Doe 



ople ^ 
)oe. J 



See ante, Vol. I, p. 217. 



County of Rensselaer, ss : 

To the sheriff of the county of Rensselaer or any constable of said county, 
and to the keeper of the common jail of said county, Greeting: . 

Whereas, at a court of special sessions held this day at the office of Henry 
Gh)odrich, at the town of (h^eenbush, county of Rensselaer, before Henry Good- 
rich, a justice of thr peace of said county, for the trial of John Doe, charged on 
the oath of James Brown before the said justice, with having on the first day of 
January, 1868, at the town of Greenbush, in the county of Rensselaer aforesaid, 
** stoUn, iaktn and carried away from the 9a%d James Broum [or from Sarah 
Broiwn\on€aiMMrvxAchofthewd%uoftendMan 

C. P. Vol. n— 28. 
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oftht »aid Jaaus Brown [or of the eaid Sarah Broton]," and hftmg been requind 
to be tried by the aboTe-named justice^ according to the statute in such case 
made and proyided, for and on the charge aforesaid; whereupon the said justice 
did hold a court for the trial of the said John Doe, at the iown of Qreenbush 
aforesaid, on the second day of January, 1868, and the said charge was stated 
to the said John Doe, who then and there pleaded not guilty thereto, and was 
then and there tried on said charge by the said justice, who, after hearing the 
testimony on oath relatiTe to said charge, did thereupon adjudge and determine 
the said John Doe was guilty thereof; the said John Doe was thereupon, by 
the judgment of said court, duly oonvicted of the offence aforesaid ; and whereas, 
upon such conviction, the said court did adjudge and determine that the said 
John Doe should pay a fine of twenty dollars or be confined in the common, jail 
of the county of Rensselaer, at hard labor, for the term of twenty days. 

These are, therefore, to command you forthwith to conyey and deliyer the 
said John Doe to the keeper of said jail ; and you, the said keeper, are hereby 
commanded to receive the said John Doe into your custody in the said jail, and 
him there safely keep until the expiration of the said term, or until the said John 
Doe shall be thence discharged by due course of law. 

Witness my hand (or my hand and seal) tlus second day of January, A. D. 
1868. 

H£NRT GOODRICH, 
« Justice of the Peace. 



No. 182. 

WABRANT OF OOlUnTXBNT OB MITTIMUS, AFTBB COICVIOTION UPOK A TBIAL BT 

JUBT m A GOUBT OF 8PB0IAL SBSSIOKS. 

See ante, Yd. I, p. 217. 

The People, &c. 

agt. 

John Doe. 

County of Rensselaier, ss : 

To the sheriff or any of the constables of the county of Rensselaer, and to 
the keeper of the common jail of said county, Greeting : 

Whereas, at a court of special sessions, held this day at the office of the 
undersigned, in the town of Greenbush in the county of Rensselaer, before Henry 
Goodrich, a justice of the peace of said county, for the trial of John Doe, 
charged on the oath of James Brown before the said justice, with having on the 
first day of January, 1868, at the town of Greenbush in the county of Reus- 
seUer aforesaid [hire state the offence}, and having been required to be tried by 
the above-named justice, according to the statute in such case made and provided, 
for and on the charge aforesaid; whereupon the said justice did hold a court for 
the trial of the said John Doe, at Greenbush aforesaid, on the 2d day of January, 
1868, and the said charge was stated to the said John Doe, who then and there 
pleaded not guilty thereto, and demanded to be tried by a jury ; whereupon a 
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Tenire w«s issued aooording to the statute in such case made and pnmded, and 
a jury duly and legally summoned, drawn, tried and sworn, and the said jury 
haying sat together and heard the proo& and allegations in the said case, which 
were delirered in puhlio and in the presence of the accused, and after hearing the 
said proofs and allegations retired, and were kept together in a oonyenient place, 
under the charge of a constable duly sworn for that purpose, until they had 
agreed upon a yerdict;- whereupon the said jury when they had agreed upon a 
yerdict, came into the said court and deliyered the same publicly, and by such 
verdict they found the said John Boe guilty of the offence wherevrith he was 
charged as aforesaid; and whereas, the said justice did thereupon adjudge and 
determine the said John Doe was guilty thereof; and the said John Doe was 
thereupon, by the judgment of said court, duly conyicted of the offence afore- 
said ; and whereas, upon such conyiction, the said court did adjudge and deter- 
mine that the said John Doe should pay a fine of twenty dollars, or be confined 
in the common jail of the county of Rensselaer, at hard labor, for the term of 
twenty days. 

These are therefore to command you forthwith to oonyey and deliyer the said 
John Doe, to the keeper of said jail; and you, the sud keeper, are hereby com- 
manded to reoeiye the said John Doe into your custody in the said jail, and him 
there safely keep until the expiration of the said tenn, or until the said John 
Doe shall be thence discharged by due course of law. 

Witness the hand and seal of the said Henry Goodrich, one of the justices 
of the peace of the county of Rensselaer, at the town of Qreenbush in said 

county, this 2d day of January, 1868. 

HENRY GOODRICH, [l. sJ 

* Justice of the Peace. 



No. 183. 

MITTIMUS ArrSB OOKTICTIOK IN A GOUBT OF SPIOIAL SXSSIONS, HBLD BT A 

POLIGS JUSTIOB IN A OITT. 

See ante, Vol. I, p. 217. 

The Justices' Court of the dty of Troy, > 
and Troy Police Oourt. > 



The People 

agt 
John Doe 



K>ple f 
>oe. 3 



County of Rensselaer, ss : 

To the sheriff of the county of Rensselaer, or any of his deputies, or the 
ei^tal polioe, and to the keeper of the comm<)n jail of said county, Greeting : 

Whereas, at a court of special sessions, hdd this day at the polioe oourt of 
the city of Troy, in the county of Rensselaer, before Thomas Neary, polioe jus- 
tice of said dty, for the trial of John Doe, charged on the oath of James Brown, 
before the said justice, with haying, on the first day of January, 1868, at the 
city of Troy, in the oounty of Rensselaer aforesaid [Here sUUe ike o^ence], and 



332 APPBNDIX OF FORMS. « j 

having been required to be tried by the aboye-named justice, according to the 
statute in such case made and provided, for and on the charge aforesaid ; where- 
upon the said justice did hold a court for the trial of the said John Doe, at Troy 
aforesaid, on the second day of January, 1868, and the said, charge was stated 
to the said John Doe, who then and there pleaded not guilty thereto, and was 
then and there tried on said charge by the said justice, who, after |iearing the 
testimony on oath relative to said charge, did thereupon adjudge and determine 
the said John Doe was guilty thereof; the said John Doe was thereupon, by the 
judgment of said court, duly convicted of the offence aforesaid ; and whereas, 
upon such conviction, the said court did adjudge and determine that the said 
John Doe should pay a fine of ten dollars, qr be confined in the conunon jail of 
the county of Rensselaer, at hard labor, for the term of ten days. 

These are therefore to command you forthwith to convey and deliver the 
said John Doe to the keeper of said jail ; and you, the said keeper, are hereby 
commanded to receive the said John Doe into your custody in the said jail, 
and him there safely keep until the expiration of the sud term, or until the said 
John Doe shall be thence discharged by due course of law. 

Witness, Uriel Dexter, Thomas Neary and Richard G. Jennyss, jus- 
[l. B.] tioes of the said court, and the seal thereof . Dated at Troy, this second 
day of January, 1868. 

By the court. THOMAS J. JENNINGS, Clerk. 



CERTIORARI TO SPECIAL SESSIONS. 

No. 184. 

AFFIDAVIT FOB CBRTIORABI TO OOURT OF SFEGUL SESSIONS. 

See ante. Vol. I, p. 227. 

The People of the State of New Tork 

agt. 
John Doe. 

Rensselaer county, ss : 

John Doe, of the town of Greenbush, in said county of Rensselaer, being 
duly sworn, says that on the first day of January, 1868, he was arrested by 
George Benedict, one of the constables of said county, and taken before Henry 
Goodrich, one of the justices of the peace of said county, at the office of said 
Goodrich, in the town of Greenbush, and was thereupon, to wit : at the time 
and place last aforesaid informed by said GkK>drich that he was arrested by yirtue 
of a criminal warrant issued by the said Goodrich as such justice as aforesaid, 
upon a complaint theretofore made by one James Brown, charging this deponent 
with having, at the town of Greenbush aforesaid, on the 27th day of January, 
1868, been guilty of an assault and battery upon the said James Brown. De- 
ponent further says that he thereupon plead not guilty to the said criminal 
charge or accusation, and that the issue so joined afterwards came on to be tried 
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before^ the said Henry Goodrich, jnstioe of the peace as aforesaid, acting as a 
court of special sessions at the town of Greenbush aforesaid, on the third day of 
January, 1868. That upon the said trial this deponent was conyicted by the 
said justice acting as such court of special sessions as aforesaid, of haying been 
gulilty of the said offence of assault and battery as stated in said warrant, and 
was thereu|^n, to wit, on the day and year last aforesaid, sentenced by the said 
justice acting as such court of special sessions as aforesaid, to be confined in the 
Albany penitentiary for the period of three months. 

This deponent further states that upon the said trial one Samuel Morris was 
sworn and examined as a witness on behalf of the prosecution. That the 
counsel for the people then put the following question, to wit [here state the 
question] y to the said^ witness; that the counsel for this deponent immediately 
objected to the said question upon the ground that [state the grounds of the ob- 
jection], but that the said Henry Goodrich, then and there holding a court of 
special sessions for the trial of this deponent upon the criminal charge aforesaid, 
oyerruled the said objection, to which ruling the counsel for this deponent then 
and there duly excepted, and the said witness, Morris, answered the said question 
as follows [here state his answer]. 

This deponent further states that upon the aforesaid trial, this deponent 
offered John Synan as a witness in his behalf, who was duly sworn as such 
witness, and that thereupon the counsel for deponent asked of said Synan the 
following question [here state it], to which question the counsel for the prose- 
cution, then and there objected on the ground that [state the grounds of 
the objection], and the said Henry Goodrich then and there holding such court 
of special sessions decided to sustain the said objection, to which ruling and 
decision this deponent then and there duly excepted. 

That this deponent by his said counsel then offered to prove by the said 
Synan that [here state the offer made] as a defence to said prosecution, but the 
said Goodrich so holding such court of special sessions as aforesaid, then and 
there declined and refused to admit or receive the said eyidenoe so offered to be 
proved by the testimony of the said witness Synan, to which said ruling and 
decision the counsel for this deponent then and there duly excepted. 

This deponent further states that as he is advised by his counsel, and verily 
believes, his said conviction and the sentence and judgment pronounced thereon 
as aforesaid were illegal and erroneous. That each and every of the rulings 
and decisions above stated, and so made as aforesaid by said justice Goodrich, so 
holding such court of special sessions as aforesaid, were illegal and erroneous, 
and prejudicial to the rights of this deponent upon the said trial, and that the 
said court of special sessions had no legal power or authority to either sentence this 
deponent to be confined in the Albany penitentiary, or to sentence this deponent 
to be confined or imprisoned for any longer period than sixty days. 

Wherefore, this deponent prays that a writ of certiorari may be allowed 

by the proper officer in pursuance of the statute in such case made and provided 

and directed to the said court of special sessions by which this deponent was so 

tried, convicted and sentenced as aforesaid, and that such proceedings may be 

had thereon as to law and justice shall appertain. 

JOHN DOE. 

Sworn to and subscribed before me, > 
this 4th day of January, 1868. $ 

C. R. Inoalls, Supreme Court Justice. 
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Na 185. 

ixBOftsuauiT 10 SB uAxm OM ram lOBBaoaro avtidatit. 

S«e ante. Vol. I, p. 227. 



I hereby certify that the withm is the affidavit vptm which a writ of certio- 
rari in the matter of the oonnction of John Doe, upon a charge of assault and 
battery, before Henry Goodrich, a justice of the peace of the county of Rensse- 
laer, acting as a coort of special sessions, on the third day January, 1868, was 
allowed. 

Dated Janoaiy 4th, 1868. 

0. R. IKGALLS, 

Supreme Court Justice. 



No. 186. 

WUT OV CWanOBABI TO OOnXT OF SPBCtAL BIS8I0K8. 

4 

See ante, Yd. I, p. 227. 

The people of the State of New York to Henry Goodrich, one of the justices 
[l. s.] of the peace of the county of Rensselaer, Greeting : 

We, baring been informed that John Doe, of the town of Greenbush, in 
said county, was latdy, in a court of special sessions held before you, conricted 
of the olfonce of assault and battery, and being willing for certain causes to be 
certified of said conriction, and of the complaint, proceedings and judgment 
against said John Doe, do command you that the original complaint, the pro- 
ceedings, testimony and judgment, with aQ things touching the same, by what- 
soerer name the party may be called therein, you send to our justices of our 
court of sessions, in and for the county of Rensselaer, distinctly and plainly 
under your hand and seal, and that you cause this writ and the affldarit deUr- 
ered to you therewith, and your return thereto, to be filed in the office of the 
Rensselaer county derk, within twenty days after the sendee of this writ. 

Witness, Hon. Charles R. Ingalls, one of the Justices of the Supreme 
Court of the State of New York, at the dty of Trdy, this 4th day of January, 
1868. J. T. DAYIS, Clerk. 

JoHK MoKAK, Attorney. 

[IndonedJ] 

I hereby allow the within writ. 
Dated January 4th, 1868. 

0. R. INGALLS, 
Supreme Court Justice. 
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No. 187. 

KBOOOKISAKOl TO BB OITSK BT PBI50KBB UPOK THB SBMOTAL OF A OONYIO- 
TIOX HAD BBVOBB A OOUBT OF SPBOIAL SBSSIONS INTO THX COUBT OF 
8X88Z0K8. 

See ante, Vol. I, p. 230. 

CoJUktj of Rensselaer, ss : 

Be it remembered that on this tenth day of Jannarj, 1868, before me, 
Gilbert Robertson, Jr., Rensselaer county judge, personally came John Doe, 
Samuel Tappin and Alexander Kelly, all of the dty of Troy, m said county, and 
severally and respectiyely acknoivledged themselTes to be indebted to the people 
of the State of New York in manner and form following, that is to say : the 
said John Doe, in the sum of two hundred dollars, and the said Samuel Tappin 
and Alexander Kelly in the sum of one hundred dollars each to be leried of 
their respectiye goods and chattels, lands and tenements to the use oi the said 
people if de&ult shall be made in the condition foUowing : 

Whereas, at a court of special sessions, held at the town of Greenbush in 
said county, by and before Henry Qoodrich, Esq., one of the justices of the 
peace of said county, on the 9th day of January, 1868, for the trial of the said 
John Doe, charged with haying, at the said town of Greenbush, on the 1st day of 
January, 1868, committed an assault and battery upon one James Brown ; the 
said John Doe was convicted of said criminal charge and accusation by the said 
court of special sessions, and then and there sentenced to pay a fine of fifty dol- 
lars, or be imprisoned for mx months in the common jail of the county of Rens- 
selaer. And whereas, the said John Doe has this day applied for and obtained 
a writ of certiorari, to remove the said conviction into the court of sessions of 
the county of Rensselaer. 

Now, therefore, the condition of this recognizance is such, that if the said 
John Doe shall personally appear at the next court of sessions, to be held in and 
for the said county of Rensselaer, and shall abide the judgment or order of that 
court in the premises, then this recognizance to be void, otherwise to remain 
in Ml force and virtue. 

JOHN DOB, 
SAMUEL TAPPIN, 
ALEXANDER KELLT. 

Taken, subscribed and acknowledgea before 7 
me, Uiis 15th day of January, 1868. > 

G. ROBBRTSON, Jr., 

Rensselaer County Judge. 

{^Indonumtnt on ahove recognixanu.'] 

I hereby approve of the ibregoing recognizance as to its form asnd manner of 
execution, and the sufficiency of the sureties therein named. 
Daied January 10th, 1868. 

G. ROBERTSON, Jb., 

Rensselaer Oonaty Judge. 
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No. 188. 

QBDAB TO BBLBASB PBISONBB UPON THE BXEOUTIOK OF THB FOBBGOIKG 

BBCOGNIZANCB. 

See ante, Vol. I, p. 230. 

To the keeper of the common jail of the county of Rensselaer : 

I, Charles R. Ingalls, one of the justices of the supreme court of the State 
of New York, 4o hereby certify that a writ of certiorari, removing into the court 
of sessions of the county of Rensselaer, the proceedings and judgement had 
upon the conviction of John Doe, upon a charge of assault and battery upon 
James Brown, which said conviction was had before a court of special sessions held 
by Henry Goodrich, one of the justices of the peace of the county of Rensselaer, 
at the town of Greenbush in said county, on the 3d day of January 1868, has 
this day been allowed by me. And I also further certify that the recognizance 
directed to be given in such cases by the statute, in such case made and provided, 
has been furnished by the said John Doe with sufficient sureties; you are there- 
fore hereby directed to forthwith discharge the said John Doe fix>m your custody, 
unless he be detained therein for some other reason than the warrant of commit- 
ment issued upon the aforesaid conviction, and this shall be a sufficient warrant 
to you therefor. 

Dated Troy, January 5th, 1868. 

0. R. INGALLS, 
Supreme Conrt Justice. 



No. 189. 

AFFIDAVIT FOB WBIT OF OBBTIOBABI TO BBVTBW CONVICTIOX HAD BBFOBB A 
OOUBT OF SPBOIAL SBSSIOKS HBLD BT A POLIGB JT7STICB IK A GITT. 

In the Justices' Court of the city of«Troy. 

The People of the State of New York, ^ 

ogt- 
William Snyder. 

County of Rensselaer, ss: 

William Snyder, of the town of Greenbush, in said county of Rensselaer, 
being duly sworn, doth depose and say that on or about the 26th day of Decem- 
ber, 1867, he was arrested upon a criminal warrant- issued out of and firom the 
justices' court of the city of Troy, in said county, signed by Thomas J. Jennings, 
the derk of said court, and the seal thereof, upon the complaint of Thomas Kin- 
ney, charging deponent with having, on or about the 25th day of September, 
1867, at the city of Troy in said county, committed the offence of assault and 
battery upon said Thomas Kinney, upon which said warrant deponent was 
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brought before Thomas Neary, Esq., then a justice of said court, and claiming 
to act as police magistrate thereof, and as a court of special sessions within and 
for said county of Rensselaer. 

That on the 26th day of December, 1867, deponent was tried before said 
Justice Neary, claiming to act as such police magistrate and court of special 
sessions, upon the said charge above set forth, upon which he was so arrested as 
aforesaid, and convicted thereof, and sentenced to be imprisoned thirty days in 
the common jail of the county of Rensselaer. And this deponent further states, 
that on his being arrested and brought before said Justice Neary, and before any 
witnesses had been sworn or examined upon the trial, and upon deponent being 
arraigned upon said warrant, deponent, to wit, on the 26th day of December, 
1867, at the police court-room, in the court-house of said city of Troy, where 
said Justice Neary was then and there sitting, and cluming to act as such court 
of special sessions, did not request to be tried before said Justice Neary, then 
and there claiming to act as such court of special sessions, but objected to such 
trial, and offered to give, and did then and there offer and tender good and suffi- 
cient bail, upon the warrant aforesaid, for the appearance of this deponent at 
the next court having cognizance of the offence therein charged, to be held in the 
county of Rensselaer, where the said offence was alleged to have been commit- 
ted, to answer the said charge, and any indictment for the said charge or com- 
plaint that might be found against the prisoner, but that the said Justice Neary, 
then and there claiming to act as such court of special sessions as aforesaid, held 
and decided that he would, and did, refuse to take or accept of bail, and held 
and decided that he would proceed with the trial of deponent, to which ruling 
and decision the counsel for deponent did then and there duly except, and the 
said Justice Neary, as such court of special sessions, did thereupon proceed with 
said trial, and convict and sentence deponent as aforesaid. 

Whereupon the counsel for deponent upon said trial did then and there, and 
before the said Justice Neary, claiming to act as such court of special sessions as 
aforesaid, had rendered said judgment and pronounced said decision, ask the 
said Justice Neary, then and there claiming to act as such court of special ses- 
sions, to dismiss the said warrant and the said prooceedings thereon against 
deponent, upon the ground that said Justice Neary had no authority to proceed 
further, either to conviction or sentence, which the said Justice Neary, then and 
there claiming to act as such court of special sessions as aforesaid, refused to do, 
and held an,d decided that he would not dismiss said warrant and the proceed- 
ings thereon, to which ruling and decision the said counsel for deponent upon 
said trial then and there duly excepted. 

Wherefore deponent, in pursuance of the provisions of the statute in such 
case made and provided, hereby makes an application for a writ of certiorari to 
remove into the court of sessions of the county of Rensselaer the conviction so 
had as aforesaid of deponent, before said Justice Neary, claiming to act as such 
court of special sessions as aforesaid. 

WILLIAM SNYDER. 

Subscribed and sworn before me, this > 
26th day of December, 1867. S 

Edwin L. Colb, 

Commissioner of Deeds, Troy, N. Y. 

C. p. Vol. n— 29. 
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No. 200. 

WBIT or OSBTIOBABI TO BSVIBW COKTICTIOK HAD BSPOBB ▲ COUBT 07 SPBGIAL 

SBSSIOirS HBLD BT A POLIGB JUSfflGB IN A CRT. 

See ante. Vol. I, p. 227. 

The people of the State of New Tork, to Thomas Noarj, fieq., one of 
the justieeB of the justiees' court of the dty of Troy, acting as a potioe 
[l. 8.] magistrate and court of special sessaons, and to TbanuB J. Jennings, 
clerk of said oeurt, Greeting: 

We haTiBg heen informed that William Snjder of the town of Greenbnah, 
was lately in a ooott of special sesskms held before yoa, the said Thomas Neary, 
oonTicted of assault and battery, and being willing for certain causes to be certi- 
fied of said conTiction and of the complaint, proceedings and judgment against 
the said William Snyder, do command you that the said complaint, proceedings, 
cottTietion, sentence and judgment with all things tooohing the same by what- 
ever name the same may be called therein, you send to our justices of our court 
of sessions to be held in and for the county of Rensselaer, distinctly and plainly 
under your hand and seal, and that you likewise cause this writ and the affidavit 
deUTered by you therewith, and your return to be filed in the offioe of the Rens- 
selaer county clerk within twenty days after the service ot this writ. 

Witness, Hon. G. Robertson, Jr., Rensselaer county judge, at the city of 
Troy, on the 10th duv of January, 1868. 

J. THOMAS DAVIS, Clerk. 

T. S. Baxcbb, Attorney. 

(^Indonement vpon the writ.) 

I certify that the within writ of certiorari was allowed this 10th day of 
January, 1868, by me upon the affidavit hereto annexed. 

GILBERT ROBERTSON, Jr., 
Rensselaer County Judge. 



No. 201. 

BBilUBN: TO WBIT OF OBBTIOBABI TO A OOUBT OF SFBOIAL SBSBIOIIS. 

See ante, Vol. I, p. 228. 

County of Rensselaer, ss. 

The undersigned, a justice of the peaoe within and for the said county of 
Rensselaer, named in the annexed writ, hereby certifies and returns to the court 
of sessions of the county'of Rensselaer, that, on the 1st day of January, 1868, 
John Doe was brought before the undersigned as such justice as aforesaid, upon 
a criminal warrant issued by the undersigned as a justice of the peace of said 
county of Rensselaer, charged with assault and battery, upon the complaint on 
oath and in writing of James Brown (copies of which said complaint and war- 
rant are hereto annexed, marked respectively ''A" and *'B")* <^d ^^^ ^^ 
John Doe thereupon elected and required to be tried for said alleged offence by a 
court of special sessions in said county. The undersigned further returns that. 
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on the 3d day of January, 1868, at the town of Ghreenbush, in said county, the 
andereigned held a oonrt of special sessions for the trial of the said John Doe, 
i^M>n the chazge aforesaid, and caused the said John Doe to he hronght hefore 
him for trial for the offanoe spedfled in said oompUunt, and the charge was then 
and there distinctly read to him, and he was required to plead tiiereto ; where- 
upon the said John Doe plead not guilty tci the said <duirge, which plea the said 
court entwed on his minutes. The undersigned, as such oonrt, thereupon pro- 
ceeded to try the said issue, and the following proceedings were theieupcm had, 
to wit: 

James Brown, the complainant, was called, sworn and examined as a wit- 
ness upon the part of the prosecution, and testified as follows : [Hen iruert the 
evidence gwen by the wUneee ; ihe objections mnde to ncewing testimony ; the 
rulings thertony and exceptions thereto, and all. the proceedings had upon the trud,^ 

And after hearing the proo& and allegations in the case as above, the under- 
signed, holding such court of special sessions as aforesaid, found and determined 
that the sud John Doe was guilty of the ofiRsnoe charged in said complaint, and 
that he riiould be imprisoned in the common jail of the county of Raisselaer for 
the term of thirty days. 

A copy of the record of conyiction and judgment of the said court of special 
sessions isliereto annexed, marked *'0" 

In witness whereof I have hereunto set my hand and seal this 8th day of 

January, 1868. 

HENRT GOODRICH, [t. s.] 

Justice of the Peace. 



No. 202. 

BBTUKN TO WRIT OF GBRTIOXURI TO SPBOIAL 8B8SI0NS, WHBBB THB TBIAL WAS 

HAD BBFOBB A JUBT. 

See ante. Vol. I, p. 228. 
Bensselaer oounty, ss : 

The undersigned justice of the peace named in the annexed writ, hereby 
certifies and returns to the court of sessions of Rensselaer county, that John 
Doe of said county, was on the 1st day of January, 1868, arrested and brought 
before the undersigned, as such justice as aforesaid, by rirtue of the war- 
rant hereto snnexed and marked "A," which was issued upon the complaint on 
oath and in writing of James Brown, which is also hereto annexed,marked ** B," 
and that the said John Doe, after baring been required by him, omitted for 
twenty-four hours thereafter to give bail for his appearsnoe at the next criminal 
court, baring cognizance of said offence, and thereupon the undersigned on the 
3d day of January, 1868, at the town of Greenbush in said county of Rensse- 
laer, duly organised a court of special sessions for the trial of the said John Doe, 
for the ofienoe specified iu said conq>laint and warrant, and the said court hairing 
been organiJEod, the unders^ned caused the said John Doe to be brought before 
him for trial, and the charge made against the said John Doe was then and there 
distinctly read to him, and )ie was required to plead thereto; and the said John 



340 APPENDIX OF FORMS. 

Doe plead not goiltj thereto, which plea the said court entered on his minutes. 
The counsel for the said John Doe, then moved that the prisoner be discharged, 
on the ground that [hare staU the grounds']. The motion was denied and the 
prisoner's counsel dvlj excepted thereto. The said John Doe thereupon 
demanded to he tried by a jury, and a renire was issued according to the statute 
in such case made and provided, and a jury duly and legally summoned, drawn, 
tried and sworn, and the said jury sat together and heard the proofs and allega- 
tions in the case, which were delivered in public and in the presence of the 

defendant. 

John Myers was offered as a witness on the part of the people, who, being 

duly sworn and examined, testified as follows : IHere insert the testimony of the 

witnesses, the objections, rulings and exertions, and various proceedings had on 

the trial.] 

The foregoing is all the testimony which was given upon the trial of said 
John Doe upon the criminal charge aforesaid. The prisoner's counsel then 
moved to have the prisoner discharged upon the ground that [here state the 
ground]. The motion was denied, and the prisoner excepted to such denial. 
The case was then submitted to the jury, who, after hearing the said proofe and 
allegations, retired under the charge of a constable duly sworn for that purpose, 
until they had agreed upon their verdict; and the said jury, when they had 
agreed upon their verdict, came into said court and delivered the same publicly, 
and by such verdict they found the said John Doe guilty of the offence whereof 
he was charged as aforesaid. Whereupon the said court did adjudge and order 
that the said John Doe should pay a fine of thirty dollars or be imprisoned in 
the common jail of the county of Rensselaer for the period of twenty days. 

All of which the undersigned send as by the said writ he is commanded. 

Dated at Greenbush, in said county of Rensselaer, January 10, 1868. 

HENRY GOODRICH, [l. s.] 

Justice of the Peace. 



No. 203. 

OBDBB TO FILE RBTUBK TO WBIT OF CBBTIOBABI OB SHOW CAUSB. 

See ante. Vol. I, p. 228. 

At a court of sessions held in and for the county of Rensselaer, at the court- 
house, in the city of Troy, on the 1st day of Januaiy, 1868. 

Present— Hon. Gilbbbt Robbbtsok, Jr., Rensselaer County Judge. 
William R. Db Fbbbst, > j^^j^ ^^ ^^ ^^.^^ 

WiLLLiM MOUL, > 

The People 

vs. 
John Doe. 

On reading and filing the affidavit of R. A. Lottridge, district attorney, and 
the certificate of the clerk of Rensselaer county, together with the papers on file 
in this matter with the clerk of this court, and on motion of R. A. Lottridge, district 
attorney, ordered, that Henry Goodrich, the justice before whom the conviction and 
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sentence herein was had, file with the clerk of this eounty, within five dajs firom 
the service of a copy of this order upon him, his return to the writ of certiorari 
allowed hj John Moran, recorder of the city of Troy, removing the complaint, 
proceedings and judgment against said John Doe to the court of sessions ; and 
in default thereof it is further ordered that the said Henry Goodrich show cause 
before this court, at the court-house in the city of Troy, on the 26th day of 
January, 1868, why he should not be punished for a contempt of court. 



No. 204. 

KOTICfi OF ASGUXSin? OF BETUBN TO WRIT OF CBRTIOBABI. 

See ante. Vol. I, p. 229. 
Rensselaer Sessions. 



The People of the SUte of New York, 
defendants in error, 

agt. 

John Doe, plaintiff in error. 

To Moses Warren, attorney for John Doe, plaintiff in error. 

Please to take notice, that the writ of certiorari and return thereto in the 
above cause will be brought on for argument before this court, at the next term 
thereof, to be held at the court house, in the city of Troy, on the 2d Monday of 
April, 1868, at the opening of the court on that day, or as soon thereafter as 
counsel can be heard. 

Dated the 20th day of March, 1868. Tours, &c., 

R. A. LOTTRIDGE, 
District attorney of Rensselaer county, , 
and attorney for defendants in error. 



No. 205. 

ORDER BKTTINO ASIDS COKVIOTIOK HAD IK A OOURT OF SPSCIAL SBSSI0K8. 

See ante, Vol. I, p. 231. 

At a court of sessions held in and for the county of Rensselaer, at the 
court-house in the city of Troy, on the 15th day of January, A. D. 1868. 

Present — Hon. Gilbrrt Robbrtsok, Jr., Rensselaer County Judge. 
John H. Bonistbrl, Esq., > » ^. - ., « . 
Jarrd a. Wells, Esq., I ^"""^^ "^ *^ Sessions. 

The People of the SUte of New York 

John Doe. 

The defendant, John Doe, having been convicted of an assault and battery 
upon one James Brown, on the 26th day of December, 1867, at the town of 
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Gnei^biifih^ m «aid eoimlj, «ad flcntenoed to ptj % fijie of fifty d(4Uf8, or be 
iB^riBOoed ia the ooBamon jul of the icoont^ ef Renasdaer Jfor the period of 
twenty days, at a court of special oessions held for that puipoae at the town of 
Gtreenbnfih, in said ooimty, on ^e 27ih day of Deoemher^ ISGT, by and before 
A'enry Gbodridi, Esq.^ a jostioe of the peaoe of aaid oonnty of Reiuuielker, and 
a writ of certiorari having been dnly granted by the Hon. Oharies R. Ingalla, 
one of the Jnstioes of the Supreme Court of the State of New York [or by the 
Hon. ffiibert Itoh€rUon,jr,, Rensselaer CowUy Judge"], remoTing such conviction 
into this court, and the said justice, before said conyiction was had, having made 
and filed his return thereto, and after hearing R. A. Parmenter, of counsel for 
the said defendant, John Doe, and R. A. Lottridge, Esq., district attorney, on 
behalf of the people, and due deliberation being had thereon, it is ordered that 
such trial, conviction and sentence be, and the same are hereby, reversed, dis- 
missed, set aside, and altogether held for nothing, and that the said defendant, 
John Doe, be, and he is hereby, discharged. 



No. 206. 

JJBVID^yil «0 QUASH WBU OJP GX&UOXURI. 

See ante. Vol. I, p. 232. 
Rensselaer Sessions. 

The People, 

agt. 
John Doe. * 

Rensselaer county, ss : 

R. A. Lottridge, being duly sworn, says, that he is the district attorney of 
said county of Rensselaer. That, on the 26th day of August, 1867, the said 
John Doe was, in a court of special sessions, held by John Butler, «t the town 
of Greenbush in said county, convicted of the offence of assault and battery ; 
that on the 27th day of August, 1^67, a writ of certiorari was allowed by Hon. 
Gilbert Robertson, jr., Rensselaer county judge, removing the complaint, proceed- 
ings, conviction and judgment agamst the sud John Doe to the court of sessionfl 
of Rensselaer county, as appears from the records and files of the clerk of Rens- 
selaer county, and of the said court of special sessions. 

Deponent further says, that no notice for the argument of the return to said 
writ of certiorari has ever been served on this deponent, as sudi district attorney 
as aforesaid. 

Deponent further says, that no certified copy of the laid writ of certiorari, 
nor of the affidavit upon which the said writ was. allowed, nor of the return 
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thereto, haa been aeryed by the pftrtj proeectiiisg the said writ upon' this depo- 
nent, as such diatxifit attorney as atoesaid* 

R.. A. LOXTEIDOEv 
Subscribed and sworn before me, this 
26th day of December, 1867. 

H. «r. KiKQ, Comnussionec of Deeds,, l^oy, N. T. 



OftBBS QTrASHTVO CBimOKABf; ' 

See aate. Vol. I, p. 232. 

At a court of seaaiodifl held in and for the Qomty of Bemwoi—r, at tiba ooart 
house in the city of Troy, on the Ist day of Jannary, 1868^ 

Present — Hon. Gilbert Robsbtson, Jb., Rensselaer County Judge. 

JOHK H. BONSSTBKL, J j^^^^j^ ^ thftS«B««. 

RuFus S. Wait, > 

The People,. 

John Doe. 

On reading and filing the affidavit of R. A. Lottridge, district attorney,, 
together with the papers in this matter filed in the office of the Rensselaer 
county clerk, ordered that the writ of certiorari allowed herein from the decision 
and sentence of a court of special sessions, held by Charles J. Lansing, at tho 
town of Lansingburgh, in said county, on the 26th day of December, 1867, 
wherein and whereby said John Doe was oouTicted of assault and battery, b& 
and that the said writ hereby is quashed, and that the said sentence and convic- 
tion be and that the same hereby is in all things affirmed. 



No. 208. 

MrrrnriTs oir atfibmakos 09 ooKvionoir vr ooubt ow spboial sissiokb* 

See ante^ Vol. I, p. 231. 

Rensselaer county, ss : 

To the sheriff of the county of Rensselaer, any of his deputies, or any 
constable of said county, and to the keeper of the common jail of the county of 
Rensselaer, Greeting: 
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Whereas, at a oonrt of special sessions, held at the town of Gieenhosh in 
said countj, on the 1st day of December, 1867, bj and before Henry Ckiodrich, 
a justice of the peace of said county, for the trial of John Doe, chtfged on the 
oath of James Brown with haring at the town of Greenbush aforesaid, on the 
26th day of August, 1867 [here 9tate the qff'ence'jy the said John Doe was by the 
sentence, decision and judgment of the said court of special sessions, duly con- 
victed of the offence aforesaid ; and whereas, upon such conriction the said court 
of spedal sessions did adjudge and determine that the said John Doe should pay 
a fine of twenty dollars, or be confined in the common jail of the said county of 
Bensselaer, at hard labor for the term of thirty days; and whereas, the said 
John Doe was released on bail to await the action of the <5ourt of sessisos of the 
said county of Rensselaer^ on a writ of certiorari, granted and allowed by Hon. 
John Moran, recorder of the city of Troy, remoring the complaint, proceedings, 
conviction and judgment against the said John Doe, for the consideration of said 
court of sessions ; and whereas, at the late term of the said court of sessions, 
held at the court house in the dty of Troy, in said county of Rensselaer, on the 
20th day of January, 1868, on motion of R. A. Lottridge, district attorney of 
said county of Rensselaer, an order was made by said court of sessions, quashing 
the said writ of certiQrari and in all things affirming the said sentence and con- 
viction of the said court of special sessions [or a retvm to said wrii haoing 
been made and filed, and the same haoing comeonfor argument and been heard by 
said court of sessionsy and said court of sessions having made an order ^firming 
the satd sentence and conoiction of the said court of special sessiotui]. 

These are therefore to command you, the said sheriff, deputies, and consta- 
bles, forthwith to arrest, convey and deliver the said John Doe to the said keeper 
of the common jail of the said county of Rensselaer, and you, the said keeper, 
are hereby commanded to receive the said John Doe into your custody in the 
said common jail, and him there safely keep until the expiration of the said 
term of thirty days, or until the said John Doe shall be thence discharged by 
due course of law. And in case the said John Doe shall have been in your cus- 
tody in pursuance of the terms of said conviction and sentence of said court of 
special sessions, prior to his release upon bail to await the action of said court of 
sessions, upon said writ of certiorari, and shall have served out or been impris- 
oned lor any portion or period of said term of said sentence and conviction of 
said court of special sessions, you, the said keeper are to take the same into con- 
sideration and abate from the period and term of such sentence and conviction of 
said court of special sessions, such period and time as said John Doe may have 
served out or been imprisoned under said sentence and conviction of .said court 
of special sessions, prior to his release upon bail, to await the action of said court 
of sessions, upon said writ of certiorari, and deduct the same from the said term of 
thirty days, for which you were hereinbefore required to keep the said John Doe 
in your custody, in the said common jail, untU discharged by due course of law. 

Witness, Hon. Gilbert Robertson, Jr., Rensselaer county judge, and John 
H. Bonesteel and Rufus S. Wait, justices of the sessions, in and for the said 
county of Rensselaer, at the city of Troy, this 24th day of January, 1868. 

By the court, 
[L. B.] R. A- LOTTRIDGE, 

District Attorney. 

J. Thomas Davis, Clerk. 
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No. 209. 

AWrtDAYTS 70B WBIT OW PBOHIBITION. 

See ante, Vol. I. 

County of Rensselaer, ss : 

William Snyder, of the village of Qreenbnsh, in the county of Rensselaer, 
being duly sworn, says that on the eompUunt of one Patrick Kinney of the said 
Tillage, Henry Goodrich a justice of the peace of the county of Rensselaer, 
issued a criminal warrant upon the 2d day of January, 1868, against this depo- 
nent, which warrant alleges that this d^oneat on the 26th day of DeoeBiber» 

1867, at the town of Greenbush in the said county of Rensselaer, did assault 
and beat one Thomas Kinney. That upon said warrant this deponent was 
brought before the said police justice Goodrich, oh the Udd 2d day of January, 

1868, at the town of Greenbush aforesaid, and that this deponent tiien and there 
offered and tendered to the justice aforesaid good and sufficient bail upon the 
warrant aforesaid for the appearance of this deponent at the next court having 
criminal jurisdiction of the said matter in the said county, viz., to either the 
next court of oyer and terminer or the sessions to be held in and for the said 
county of Rensselaer, to answer the said charge and any indictmeht for the said 
charge or complaint that might be found against this deponent. That there- 
upon the said justice decided that he wduld atd did reftise to take kaj bail for 
the appearance of this deponent in any other court, and refused to allow the 
cas^ to be sent to any othei^ court for trial or decision, and then and there held 
and decided that he would try the ciise, and that this deponent must be tried 
before him on said change, and claimed to do so on the sole ground that h6 had 
the exclusive power to do so, and that deponent was not entitled to bail, and 
had no right to gite bail in said case for his appearance at any other court or 
tribunal. . 

That said court so held by said justice has no power to try sud cotnplaint, 
nor to force this deponent to go to trial before him after bail was tendered him 
as aforesaid, as deponent is advised and believes true. 

That said justice has no jurisdiction of the matter set forth in said warrant, 
as deponent is also informed and believes. 

That said justice insists he will proceed to try this deponent, and proceed to 
judgment in said matter and punish this deponent if found guilty of the acts 
complained o( by imposing a fine or by imprisonment, as the case may require 
agahist this deponent. That whatever was done by deponent was done in self- 
defence against an assault of the oomplainant, and to open a highway laid out 
and used by the public of the said village of Greenbush for many years, said 
Kinney haying run a fence across the road to prevent passage upon said road. 
That in pursuance of the said purpose of the said justiee, he compelled this 
deponent to give bail before him for trial on the 10th day of January, 1868, on 
said complaint. 

WILLIAM SNTDER. 



Subscribed and sworn to before me this 7 
9th day of January, 1868. > 

John Butlxb, Justice of the Peace. 

C. p. Vol. 11—30. 
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No. 210. 

O&DBB TO SHOW CAUSB. 

See ante, Vol. I. 

At a special term of the Supreme Court, held at the chambers of his Honor 
Charles R. IngaUs, one of the justices thereof, in the city of Troy, on the 
10th day of January, 1868. 

Present— Hon. C. R. Inoalls, Justice of the Supreme Court. 

The People of the State of New Tork ' 
on the relation of William Snyder, 

Henry Goodrich, a justice of the peace 
of Rensselaer county, and Thomas 
Kmney. 

Let the above-named defendants show cause before me at my chambers, in 
the city of Troy, on the 16th day of January, 1868, at 3 o'clock in the afternoon 
of that day, why a writ of prohibition should not be granted in the aboye action 
prohibiting the said defendant Goodrich from trying or proceeding with the action 
now pending before him for assault and battery against the above-named relator, 
and forbidding said Kinney from proceeding with said prosecution; and it is 
further ordered that all further proceedings upon the criminal warrant issued by 
said (Goodrich against said Snyder for assault and battery, and now pending be- 
fore said Henry Goodrich, as a justice of the peace of the county of Rensselaer, 
be stayed until the said 16th day of January, 1868, and the return of this order 
to show cause before me, and that said defendants then show cause before me 
why said proceedings be not further stayed until t];ie decision of the applica- 
tion herein for a writ of prohibition. 

C. R. INGALLS, 
Justice Supreme Court. 



No- 211. 

WBIT OF PHOHIBITION TO HBSTBAIM' JUSTIGB OF THB PBAOB FBOX THB .T&IAL 

OF DBFBNDANT ON A CBIMIKAL GHAROB.' 

See ante, Vol. I. 

The people of the State of New York, to Henry Goodrich, a justices of the 
peace of the county of Rensselaer, and to Thomas Kinney, Greeting : 

Whereas, William Snyder has lately, in our supreme court, before the 
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Hon. Charles R. Ingalls, a justice of said court, come and gave the said court to 
understand and be informed that, on or about the 2d daj of January, 1868, said 
Thomas Kinney caused complaint to be made before Henry Goodrich, a justice 
of the peace of the county of Rensselaer, in this State, that William Snyder 
had, on the 28th day of December, 1867, at the town of Greenbush, in said 
county, assaulted and beaten Thomas Ejnney ; and that, on said complaint, you, 
said Henry Groodrich, issued a criminal warrant for the arrest of the said William 
Snyder, and on which said warrant he was arrested and brought before you, 
said Henry Goodrich, acting as a justice of the peace in said town and county, 
and that on the appearance of said accused person before you in open court, on 
the 2d day of January, 1868, he offered and tendered you, said justice, good 
and sufficient bail for his appearance at any court having criminal jurisdiction 
in your county of said charges and matters, to then and there answer any 
indictment that might be found against him ; and that you, said justice, then 
and there held, adjudged and decided you had the exclusive power and jurisdic- 
tion to try said complaint and charges, and that you would not take any bail in 
the said matter or complaint, and that you were about to proceed, on the lOth 
day of this said month of January, 1868, at your office m said town of Green- 
bush, and try the accused person aforesaid on the criminal charge aforesaid, and 
proceed to judgment in the premises, and fine or imprison him, as the case might 
demand ; and it appearing that you have no right or jurisdiction to try the same, 
and that you were bound to take bail for the appearance of the said accused 
person to some court having criminal jurisdiction of said offence or matter, if 
any ; and that you are about to exercise power beyond and over which you have 
no jurisdiction ( and that your proceedings will be illegal and void; nevertheless, 
you, said Henry Goodrich, well knowing the premises, yet contriving the said 
accused person unjustly to aggrieve and oppress by proceeding to try, determine 
and render judgment in the said matter, and criminally punish the said accused 
person ; and you, the said Thomas Kinney, with like knowledge and contrivance, 
and moving the said court to act and decide as aforesaid, in contempt of us, 
against the laws and customs of our State, and to the manifest damage and 
grievance of the said accused. 

Wherefore, said William Snyder, humbly imploring in said court, hath 
prayed relief and our writ of prohibition in that behalf. We, therefore, being 
willing that the laws and customs of our said State should be observed, and that 
bur good and faithful citizens should in no wise be oppressed, do prohibit and 
finally enjoin you that you do not in any manner proceed Concerning the premises 
before you, nor attempt or presume to attempt to hear said matter or complaint, 
nor in any manner proceed or attempt to try the said matter recited in said 
warrant, or give any judgment upon, of or concerning said matter in said com- 
plaint or warrant set forth, until the next special term of this court, to be held 
at the city hall in the city of Albany, on the last Tuesday of February, 1868, 
and that you then show cause before said court why you should not be abso- 
lutely restrained firom any further proceedings in the aforesaid premises, and 
have you then and there this writ. 

Witness — Hon. C. R. Ingalls, one of the justices of the court, at the dty 
of Troy, January 16, 1868. 

CHARES E. PATTERSON, 

Attorney for Relator. 
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PEOCEEPINGS IN COUBTS OF KECORD. 

No. 218. 

DIST&ICT ATT0BirKT*8 PBECEPT TOR OTKB AND TBltMINXB. 

See ante, Vol. I^ p. 234. 

The people of the Sti^te of J^ew Tork, to the sheriff of the oountj of Renue- 
laer. Greeting : 

Whereaa, % court of ojer and termiiier and jail deliyery is to be 
[l. 8,] held in aiid for the comity of Rensselaer, at the oonrt-house in the 
citj of Txojt on the first Monday of January, 1868. 

We command you, in parsuanc€f of the provisions of the Revised Statates in 
that case made and provided, 

Isi. That you summon the several persons who shall have been drawn in said 
county of Rensselaer pursuant to law to serve as grand jurors and petit jurors 
at the said court to appear thereat. 

2d. That you bring befbre the said court all prisoners then being in the jafl 
of said county, together with all process and proceedings any way concerning 
them in your hands as such sheriff. 

$d« That yoi^ make proclamation hi the manner prescribed by law, notifying 
all persons bound to aH>ear at the said court by recognizance or otherwise, to 
appear thereat, and requiring all justices of the peace, coroners and other olBoers 
who have taken any recognisance for the appearance of any person at such 
court, or who shall have taken any inquisition or the examination of any pris- 
oner or witness, to return such reoognizances, inquisitions and examinations to 
the said court at the opening thereof, on the 4rst day of its sitting. 

Witness — ^Hon. Charles R. Ixigalls, one of our supreme court justices, at the 
city of Troy, this second day of December, in the year one thousand eight hun- 
dred and sixty-sevep. 

J. THOMAS DAVIS, Clerk. 

R. A. IioiTBiDeSi District Attorney. 



No. 213. 

FBOOLiJCAnOK OK VOBEOOIVO PJIB09PT. 

See ante, Vol. I> p. 235. 

ProdamaUon. 

Whereas, a court of oyer and terminer is appointed to be held at the court- 
house, in the city of Troy, in and for the county of Rensselaer, on the day 
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of > 1868, proolaimtion k tlMrelore hereby made in eonfonnity to % 

precept to me directed and deliyered by the district attorney of Rensadaer 
county, on the d&y of > 1868, to all peraons bound to appear at 

the Baid oyer and terminer by recognizance or otherwise, to appear thereat, and 
all justices of the peace, coroners and other officers who have taken any recog- 
nizance for the appearance of any person at such court, or who haye taken any 
inquisition or the examination of any prisoner or witness, are required to return 
such recognizance, inquisition and examination to the said court, at the opening 
thereof on the first day of its sitting. 

Giyen under my hand at the sheriff's office, in the city of Troy, this 
day of , 1868. 

M. V. A. FONDA, 
Sheriff of Rensselaer county. 



No. 214. 

BBTU&N TO THB DISTRICT ATTOBNBT'S PBBOBPT. 

See ante. Vol. 1, p. 2M. 

Renasdaer oounty, ss : 

I haTs executed the within precept a* I am within oommaiided, by hating 
duly summoned the jurora drawn for the eomi nuntloned therein to appear 
thmat, by making immediate prodamatum as therein commanded, and causing 
the same to be published in a puMic newspi^ier priaied in said county, once a 
week firom the receipt of said precept until the isme appointed for said eourt, and 
by having the prisoners in jaU brought before the court [or thai I tm ready to 
hring btfore the court now here tke frisonarg in jml, a$ it may cKrcd] with all. 
process and proceedings in any way concerning them in my hands. 

Dated , 1868. 

M. V. A. FONDA, 
Sheriff of Rensselaer county. 



No. 215. 

oalbkdab or pbxsokbbs iir jaii«. 
See ante. Vol. I, p. 236. 

To the court of oyer and terminer [or qf sMsiont], now here : 

I, the undenripied, sheriff of the oeunty of Rensselaer, do hereby certify 
that the following calendar is a correct bet of the priaonen now detained in the 
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jail of Sftid county, the timefl when committed, by what prooess, and the 
of oonunitment. 

Dated January 1st, 1868. M. Y. A. FONDA, 



Piiion«r8' 
nsmM. 


When 
eommittod. 


Theprooeti. 


Natare 
of the offence. 


A S • • • • 


Dec. 10, 1867. 


District Attorney's warrant. 


Borg^y. 



No. 216. 

OEAXD JUBT 8nBP<EirA rOB OTB& AKD TEBMUTBB. 

8ee ante, Tol. I, p. 247. 

Bensselaer County, ss : 

The People of the State of New York, to A, B and C, D. 

We command you, that laying aside all pretences and excuses whatsoever, 
you be and appear in your proper person, before our court of oyer and tenniner, 
to be held at the court house, in the city of Troy, in and for the sud county of 
Rensselaer, on the 1st day of January, 1868, at 10 o'clock in the forenoon 
of that day, then and there to testify the truth, and give eyidence before the 
grand jury, of the said county of Rensselaer, concerning a certain complaint to 
be preferred before the grand jury, against John Doe for robbery, and this you 
are not to omit under the penalties provided by law. 

Witness — ^Hon. C. R. Ingalls, one of tiie justices of the supreme court, 
, at the court house, in the city of Troy, the 24th day of December, 1867. 

R. A. L., District Attorney. 



No. 217. 



AFFIDAVIT OF BBBVICB OF GBAND JUBT SUBP(ENA. 



See ante, Vol. I, p. 247. 
Rensselaer Oyer and Terminer [or Sessions]. 



The People of the State of New Tork 

agt. 
John Doe. 

County of Rensselaer, ss: 

Michael A. Guy, being duly sworn, says, that on the 10th day of January, 
1868, at the village of West Troy, in Albany county in this State, he served 
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upon James E. Kirk and Charles Allen, witnesses in the ahove cause the 
original subpoena issued therein bj the district attorney of said county, and 
hereto annexed, by showing to said witnesses said original subpoena, and stating 
to them and each of them the substance thereof, and by which subposna said 
witnesses were commanded to appear at the court house in the city of Troy, on 
the 12th day of January, 1868, at 10 o'clock in the forenoon, to testify before 
the grand jury concerning a certain complaint then and there to be preferred 
against the defendant aboye named, for burglary. 

M. A. GUY. 
Sworn before me, this 11th day > 
of January, 1868. \ 

John H. Pxgk, Commissioner of Deeds, Troy, N. Y. 



No. 218. 

ATTACHMENT FOR DI80BBDIENCB OF GRAND JURT SUBPCENA. 

See ante. Vol. I, p. 247. 

County of Rensselaer, ss : 

The people of the State of New York, to the sHeriff of the county of 
[l. s.] Rensselaer, and each and every of the constables of said county. 
Greeting : 

We command you, and each of you, that you attach Wallace P. Mains, and 
him forthwith bring before the judges of the court of oyer and terminer [or of 
se88ion8]f in and for the county of Rensselaer (exercising criminal jurisdiction 
according to the statute in such case made and proyided), at the court-house in 
the city of Troy, then and there to answer for a certam contempt in refusing or 
neglecting to attend the said court and give evidence before the grand jury of 
the said county, in obedience to a subpoena duly served on him as a witness on 
the behalf of tiie said people concerning a complaint preferred before said jury 
agunst John Doe for burglary, and have you then and there this writ ; and you 
are further commanded to detain him in custody until he shall be discharged by 
our said court. 

Witness— Hon. A B, supreme court justice, [or C />, MeMsdaer county 
i^S^li ** t^® court-house, in the city of Troy, on the 2d day of January, 1868. 
By the court. 

J. T. DAVIS, Clerk. 
R. A. LoTTRiDOB, District Attorney. 

[7\> U indoned :'] 

Allowed this 2d day of January, 1868. 

A B, Justice of the Supreme Court 

[or C D, Riiunlaer Cmmty Judge]. 
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No. 219. 

OBDHB TO BB MADfl BT T&B OOUBT, WHB&B THB QRAJID JUBT HAYB GBBTIBIBD 
WHAT A PBISOBBB B30APBD UrPICTJCBlTT BT BBAaOK OB UTSABITT. 

See ante, Vol. 1, p. 247. 

At a court of sessions of the county of Rensselaer, in the State of New 
Tork, held in and for said county, at the court house in the city of Troy in said 
county, on the first day of January, 1868. 

Present— Hon. Gilbbbt RoBBBtsoK, Jr.> Be n asel a a r county judge. 

In the matter of Lu<^ Brown, a person^ 
who has escaped indictment fer the I 
crime of kilhng her child, on the | 
ground of insanity. J 

The grand Jury of said county of Rensselaer, now sitting at the said term 
of this court, having made and certified to this court under their hands, a certifi- 
cate or presentment that Lucy Brown of the town of Greenbush in said county, 
has escaped indictment by said grand jury for the crime or of the criminal charge 
of murder, in killing, at the said town of Greenbush, on the 120th day of Decem- 
ber, 1867, her infant daughter (of the age of eleyen months), on the ground of 
insanity, which certificate or presentment is on file with the clerk of this court ; 
and this court haying thereupon carefully inquired and ascertained whether her 
insanity in any degree continues, and being fully satisfied that her insanity does 
continue, it is ordered, "and this court hereby does order, in pursuance of the 
statute in such case made and provided, that the said Lucy Brown be k^t in 
safe custody, and for that purpose be sent to the State Lunatic Asylum, and the 
sheriff of said county is hereby empowered and commanded to carry this order 
into effect, and to take the said Lucy Brown to the State Lunatic Asylum, to 
be there kept and detauned until discharged thence by due course of law. 



No. 280. 

DISTBIOT ATTOBKBT'S OB BBKCH WABBANt. 

See ante, «Vol. I, p. 260. 

District Attorney's Office, 7 

State of New York, County of Rensselaer, J "" 

The people of the State of New York, to the sheriff and constables of the 
county of Bensselaer : 
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We command you, and each of you, to take John Doe, who stands indicted 
in the court of sessions in and for the said county of Rensselaer, for grand 
Iaroeny,t and him bring before said court, at the court-house in the city of Troy, 
in said county, if the said court shall then be in session, together with this war- 
rant. But if the said court be not in session, you are hereby commanded to 
deliyer said John Doe, together with this warrant, to the keeper of the Rensse- 
laer county jail. And you, the said keeper, are hereby required to receive the 
said John Doe into your custody in the said jail, and him safely keep until he 
be discharged by due course of law. 

In witness whereof the districi attorney of the county of Rensselaer has 
hereunto set his hand, at the court-house in the dty of Troy, this 1st day of 
January, 1868. 

R. A. LOTTRIDGE, District Attorney. 

t In eaaes where more than ordinary predeion i$ required^ U U adneable to 
charge the offence epeciaUy as in the indictment. 



, No. 221. 

SUMStaNS TO CORPORATION TO ANSWSB IKDIGTKBNT. 

See ante, Vol. I, p. 262. 
Court of Sessions, Rensselaer county. 



The People of the SUte of New Tork 

agt. 

The President^ Directors and Com- 
pany of the Rensselaer and Colum- 
bia Turnpike Road. 



To the President, Directors and Company of the Rensselaer and Columbia 
turnpike road : 

You are hereby summoned and required to answer the indictment in this 

action, of which a copy is hereto annexed, within twenty days after the sendee 

he^eo^ exdusiYe of the day of such service ; and if you fiul to answer the 

indictment as aforesaid, you will be proceeded against according to the statute in 

8och case made and provided. 

Dated Troy, January 1, 1868. 

Tours, Ac., 

R. A. LOTTRIDGE, 
District Attorney of Rensselaer county, 
and Attorney for the People of the State of New York. 

C. p. Vol. n— 31. 
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PLEAS, DEMURRERS AND REJOINDERS. 

No. 223. 

PLEA Ot MISKOXXft. 

See ft]ite» Tol. I, p. S71, d uq. 

And Joha Doe, irho IB indicted by the iuuiie<tf(ieorge Doe, in his own proper 
person oomeih into oourt here ftnd h*ying hewd the said indictment read, nys 
that he was baptized by the name of John, to wit, at the town aforesaid, in the 
oonnty aforesaid, and by the Christian name of John has always since his 
baptism hitherto been called or known withoat this, that he the sadd John Doe 
now is or at any time hitiierto has been called or known by the Christian name 
of George, as is by the said indictment supposed, and this he the said John Doe 
is ready to verify, wherefore he prays judgment of the said indictment, and that 
the same may be quashed, &c. 



No. 224. 

EBPLtOATION TO THB FORBGOIKO PLBA 07 XlSKOMBS. 

See ante, Yol. I, p. 288. 

And hereupon, Robert A. Lottridge, district attorney of the said county of 
Rensselaer, who prosecutes for the said people of the State of New York, in this 
behalf says : that the said indictment by reason of anything by the said John Doe 
in his said plea above alleged ought not to be quashed, because he says that the 
said John Doe, long before and at the time of the preferring of the Md indict- 
ment, was, and still is known as well by the name of George Boe as by the name 
of John Doe, to wit : at the town aforesaid in the county aforesaid, and this he, 
the said Robert A. Lottridge, prays may be enquired of the country, Jbc. 



No. 225. 

PLBA TO THB JURISDICTION. 

See ante, Vol. I, p. 288. 

And the said John Doe in his own proper perscm, cometh into court here, 
and haying heard the said indictment read, says that the said court here ought 
not to take cognizance of the (jsT^'''^ larceny^ in the said indictment above sped- 
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* 

fled, because protesting that he is not guilty of the same ; the said John Doe 
says, that [Aere ataU the matter of the plea}. (See 1 Went., 10-18 ; 4 Went., 
63, for precedents.) 

And this he, the said John Doe, is ready to verify ; wherefore, he prays 
judgment if the said court now here will or ought to take cognizance of the 
indictment aforesaid, and that by the court here he may be dismissed or dis- 
charged, &c. 



No. 226. 

BBPUOiTIOX TO THB F0EJBOOIV6 PLIA TO TBJE JUJUSOlCTIOtf. 

See ante. Vol. I, p. 2d8. 

And hereupon Robert A. Lottridge, district attorney of the said county of 
Rensselaer, who prosecutes for the said people of the said State of New York in 
this behalf, says that notwithstanding anything by the said John Doe aboye in 
pleading alleged, this court ought not to be precluded jfrom taking cognizance of 
the indictment aforesaid, because he says that [here state the matter of the repU- 
cation]. And this he, the said Robert A. Lottridge, prays may be enquired of 
by the country, &c. [j^nd if it condude with a verjficeition, add as foUows :] 
And this he, the said Robert A. Lottridge, is ready to verify; wherefore he 
prays judgment, and that the said John Doe may answer to the said indictment. 



No. 227. 

PLSA OF AUTREFOIS ACQUIT. 

See ante, Vol. I, p. 276. 

And the said William Sheen being brought to the bar of this court, and 
having heard the said indictment read, and the matters therein contained, says 
that he ought not to be put to answer the said indictment, he having been here- 
tofore in due manner of law fcquitted of the premises, in and by the said 
indictment above specified and charged upon him, and for plea to the said indict- 
ment he wfB that heretofore, to wit, at &c., {here $et forth the caption of the 
former indictment verbatim]^ he the said William Sheen was duly arraigned upon 
a certain indictment which charged him, the said William Sheen by the name 
and description of William Sheen, late of, Ac., in the county of Rensselaer, not 
having the fear, &c., [here set out tAe former indictment verbatim'] to which said 
last mentioned indictment, he did then and there plead not guilty, and there- 
upon a jury then and there duly summoned, empauneled and sworn to try the 
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said issue so joined between the said people of the State of New York, and 
the said William Sheen, upon their oaths did say that the said William Sheen 
was not guilty of the said felony and murder by the said indictment supposed 
and laid to his charge, whereupon it was then and there considered by the said 
court that the said William Sheen should go thereof acquitted without day, as 
appears by the records of the said proceedings now here remaining in court. 
And the said William Sheen avers that the said William Sheen mentioned in the 
former indictment, and he the said William Sheen who is charged by this 
present indictment are one and the salne person, and not divers and different 
persons, and that the said infant mentioned in the first indictment, and the male 
child in the present indictment mentioned are one and the same male child, and 
not divers and different children. And the said William Sheen further avers 
that the felony and murder in the said former mentioned indictment mentioned, 
and the felony and murder in this present indictment mentioned are one and the 
same felony and murder, and not divers and different felonies and murders. 
And the said William Sheen further avers that the said male child described by 
the name of Charles William Beadle, in the said former indictment mentioned, 
was as well known by the name of Charles William Beadle as by any of the 
several names and descriptions of Charles William, William, Billy, Charles, or 
William Sheen, or a certain male child, or a certain male bastard child as he is 
in and by the present indictment described, and this he is ready to verify, whereof 
h^ the said William Sheen prays the judgment of the court, here, if he ought to 
be put further to answer this present indictment, and whether the said people 
ought further to prosecute or impeach .him the said William Sheen, on account 
of the premises in this present indictment contained, and that he may be dis- 
missed the court and go without day. (See R. o. Sheen, 2 C. & P., 634 ; also 
R. V. Bkd, 5 Cox C. C, 12.) 



No. 228. 

REPLICATION TO THX FORBOOINO PLBA. 

See ante, Vol. I, p. 288. 

And Robert A. Lottridge, who, for the said people of the State of New York, 
prosecutes in this behalf, says that the said people ought not to be barred finom 
further prosecuting the said indictment, because he saith that the said William 
Sheen was not heretofore acquitted of the premises charged in and upon him 
by this present indictment, for although true H is that the said William Sheen 
was acquitted upon the said indictment in this said plea mentioned, and although 
true' it is that the said infant in the said former indictment mentioned, and 
the male child in this present indictment mentioned, is the same child and not 
another and difRsrent child, yet for replication in this behalf he says that the 
said male child was not known, as well by the name of Charles William Beadle 
as by any or either of the several name? by which he is named in the present 
indictment, and the said Robert A. Lottridge on behalf of the said people, 
prays may be enquired of by the country. , 
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No. 229. 

OBNBBAL FORK 07 A SPECIAL PLBA. 

See ante, Yol. I, p. 271. 

And the said John Doe, in his own proper person, cometh into court here, 
and haying heard the said indictment read, sajs that the said people ought not 
further to prosecute the said indictment against him, the said John Doe, hecause 
he says that, etc. IHere state the matter of the pUa."] And this he, the said 
John Doe, is ready to yerify. Wherefore, he prays judgment, and that hy the 
court here he mily he dismissed and discharged from the said premises in the 
said indictment ahoye specified. 



No 230. 

BBPLIGATION TO THB SAME. 

See ante, Yol. I, p. 288. 



\ 



And, hereupon, Rohert A. Lottridge, district attorney in and for the said 
county of Rensselaer, who prosecutes for the said people in this hehalf, says, hy 
reason of anything in the said plea of tHe said John Doe, ahoye pleaded in har 
alleged, the said people ought not to he precluded from prosecuting the said 
indictment against the said John Doe, hecause he says that [here state the matter 
of the replictaion\. And this he, the said Rohert A. Lottridge prays may he 
inquired of hy the country [or (t/ it conclude with a ve!r^ication)y add, and this 
he the said Rohert A. Lottridge is ready to verify.'] Wherefore, he prays judg- 
ment, and that the said John Doe may he conyicted of the premises in the said 
indictment ahoye fi(^ified. 

* The following wiU answer for a general statement of the wuitter of rqdica- 
tion to he inserted in the foregoing form : 

" That at the time in said indictment alleged, he, the said John Doe, com- 
mitted the seyeral assaults, hatteries and trespasses in said indictment set forth, 
of his own wrong, and without any such cause as he hath in pleading alleged." 



No. 231. 

1 
FOBX OF A REJOINDER TO THE ABOVE REPLICATION. 

See ante. Vol. I, p. 288. 

And the said John Doe, as to the said replication of the said Rohert A. Lot- 
tridge, to the said plea by him, the said John Doe, pleaded, says that the said 
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people, by reason of anything by the said Bobert A. Lottridge in that replication 
alleged, ought not fiirther to prosecute the said indictment against him, the said 
John Doe, because he saith that, Sao, [here $tate the fnatteroftke r^oinder] ; and 
of this he, the said John Doe, puts himself upon the country.' [|^ the rgoinder 
condude vaith a verification^ then conchuU aa in the plea.} 



No. 232. 

DBMUBBBB TO IKDIGTMIKT. 

See ante. Vol. I, p. 273. 

And the said John Doe, in his own proper person, oometh into court here, 
and having heard the said indictment read, says that the said indictment and 
the matters therein contained in manner and form as the same are above stated 
and set forth, are not sufficient in law, and that the said John Doe is not bound 
by the law of the land to answer the same, and this he is ready to verify. 
Wherefore, for want of a sufficient indictment in this behalf, the said John Doe 
prays judgment, and that by the court he may be dismissed and dischaz^;^ from 
the sakl premises in the said indictment specified. 



No. 233. 

JOIKDKB TO SAHB. 

See ante. Vol. I, p. 288. 

And Robert A. Lottridge, who prosecutes for the said people in this behalf, 
says that the said indictment and the matters therein contained in manner and 
form as the same are above stated and set forth, are sufficient in law to compel 
the said John Doe to answer the same, and the said Robert A. Lottridge who 
prosecutes as aforesaid, is ready to verify and prove the same as the court here 
shall direct and award; wherefore, inasmuch as the said John Doe hath not 
answered to the said indictment, nor hitherto in any manner denied the same, 
the said Robert A. Lottridge for the said people, prays judgment that the said 
John Doe may be convicted of the premises in the said indictment specified. 
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No. 234. 

DBHUR&BB TO A PLBA OF ATTTRBfOlS AOQUIT. 

See ftaie, Yol. I, p. 273. 

And Robert A. Lottridge, who prosecuteg for the said people in thift behalf, 
Cometh and saith that for and notwithstanding anjthing in the said plea of the 
said John Doe, by him above pleaded, our said people ought further to prosecute 
him, the said John Doe, by reason of the premises in the said indictment, to 
which the said plea is aboye pleaded mentioned, because he saith that the said 
plea and the matters therein contained are not sufficient in law to bar the said 
people firom further prosecuting him, the said John Doe, by reason of the 
premises in the said indictment, to which the said plea is above pleaded, men- 
tioned; and this the said Robert A. Lottridge is ready to verify. Wherefore, 
he prays judgment, that the said people may further prosecute him, the said 
John Doe, by reason of the premises, in the said indiotment, to which the said 
plea is above pleaded mentioned, and that the said John Doe may answer over 
to the same indictment. 



No. 235. 

JOtKDEB IN DBHUABBB TO THB 8AMB. 

See ante, Vol. I, p. 288. 

And the said John Doe, now, being here as aforesaid, in his proper person, 
under the custody of the said sheriff of the county of Rensselaer, says that the 
Raid plea of him, the said John Doe, in form aforesaid above pleaded, and the 
mattw therein contained, are sufficient in ]fi,w to bar the said people from fifther 
prosecuting him, the said John Doe, by reason of the premises in the said indict- 
ment to which the said plea is above pleaded, mentioned, and this he is ready to 
verify, Ac., wherefore as before he prays judgment, and that the said people may 
be barred from further prosecuting by reason of the premises mentioned in the 
said indictment, to which the said plea of him, the said John Doe, is above 
pleaded, and that he may be dismissed this eonrt without day, Ac. 



No. 886. 

DBMUBftBH TO A PLBA IK BAB. 

See ante, Yol. I, p. 273. 

And Robert A. Lottridge, who prosecutes for the said people in this behalf 
as to the said plea of the said John Doe by him above pleaded, says that the 
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same uid the matters therein contained in manner and form as the same are 
above pleaded and set forth, are not sufSdent in hiw to bar or preclude the said 
people from prosecuting the said indictment against him, the said John Doe, and 
the said people are not bound hj the law of the land to answer the same, and 
this he, the said Robert A. Lottridge, who prosecutes as aforesaid, is ready to 
verify. Wherefore, for want of a sufficient plea in this behalf, he, the said 
Robert A. Lottridge, for the said people, prays judgment, and that the said 
John Doe may be convicted of the premises in the said indictment specified. 



No. 237. 

JOINDBR TO THB P0B8GOIKO DBMlT&llBB. 

See ante. Vol. I, p. 288. 

And the said John Doe says that his said plea by him above pleaded and 
the matters therein contained in manner and form as the same are above pleaded 
and set forth, are sufficient in law to bar and preclude the said people from 
prosecuting the said indictment against him, the said John Doe, and the said 
John Doe is ready to verify and prove the same as the said court here shall direct 
and award. Wherefore, inasmuch as the said Robert A. Lottridge, for the said 
people, hath not answered the said plea nor hitherto in any mannw denied the 
same, the said John Doe prays judgment, and that by the court here he may be 
dismissed and discharged from the said premises in the said indictment specified. 



No. 238. 

I 

PLBA OF AUTREFOIS GOKVIGT INTBBPOSBD IN OOUBT OF SBSSIOKS, TO CONTICTIOK 

hId in GOUBT of SPBOIAL SESSIONS . 

See ante, Vol. I, p. 276. 
Rensselaer Sessions. 



The People of the State of New York, 

agt. 
John Doe. 



And the said John Doe in his own proper person, cometh into court here, 
and having heard the said indictment read, saith that the people ought not fur- 
ther to prosecute the said indictment against him, because he saith tiiat hereto- 
fore, to wit : at a court of special sessions, duly held by and before Heniy Qoodr 
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rich, then and there and now a justice of the peace in and for said county of 
Rensselaer, and duly authorized and empowered to hold said court of special 
sessions, and holden at the town of Greenbush in said county, on the first day 
of January, 1868, he, the said John Doe, was lawfully convicted of the said 
offence charged in said indictment, and that he, the said John Doe, was also by 
the said court of special sessions then and there sentenced to pay a fine of five 
dollars, on the day last aforesaid, which fine he paid to the said court of special 
sessions ; and this he is ready to verify, wherefore he prays judgment, and that 
by the court here he may be dismissed and discharged from the said premises 
in the present indictment specified. 

JOHN DOB. 

lAffidaoii to the foregoing plea,} 

Rensselaer County, ss : 

John Doe, the defendant in the above entitled indictment, being duly sworn, 
says that he has heard the foregoing plea by him signed, read, and knows the 
contents thereof, and that the same is true of his own knowledge, except as to 
the matters therein stated upon his information and belief, and as to those mat- 
ters he believes it to be true. 

JOHN DOE. 
Subscribed and sworn to, &c. 

(For a replication and joinder to the foregoing plea, see 5 Parker, 174.) 



No. 239. 

PLBA OF NOT OUILTT BT OOBPORATION. 

See ante, Vol. I, p. 272. 
Rensselaer county, Court of Sessions. 



The President, Directors and Com- 
pany of the Rensselaer and Colum- 
bia Turnpike road. 

ads 

The People of the State of New Tork. ^ 



And the said defendant, by Colvin & Bingham, its attorneys, comes and 
defends the wrongs charged in the said indictment, and says the said defendant 
is not guilty thereof, and demands a trial upon said indictment. 

COLVIN & BINGHAM, 

Attorneys for Defendant, 

77 SUte St., Albany, N. T. 

C. p. Vol, n— 32. 
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RECOGNIZANCES, ETC. 
No. 240. 

RXCOGNIZAKCB TAKEN OUT OF COURT TO ANSWE& INDICTMENT. 

See ante, Vol. I, p. 300. 

State of New York, County of Rensselaer, ss : 

Be it remembered, that on the first daj of January, in the year of our 
Lord 1868, John Doe, principal, of the town of Greenbush in said county, and 
John Brown, surety, of the city of Troy in said county, and Henry Jones, 
surety, of the city of Albany, New York, personally came before the under- 
signed, Gilbert Robertson, jr., Rensselaer county judge, and acknowledged them- 
selves to owe to the people of the State of New York, that is to say, the said 
John Doe, principal, in the sum of five hundred dollars, and the said John 
Brown, surety, in the sum of five hundred doUars, and the said Henry Jones, 
surety, in the sum of fiye hundred dollars, separately, of good and lawful money 
of the State of New York, to be levied and made of their respective goods and 
chattels, lands and tenements, to the use of said people, if de&ult shall be made 
in the condition following, viz : 

Whereas, the said John Doe has been indicted by the grand jury of the said 
county of Rensselaer, for having on the 10th day of August, 1867, at the town 
of Greenbush in said county, feloniously stolen, taken and carried away one 
gold watch of the value of fifty dollars, of the goods, chattels and property of 
Patrick McCarthy, then and there being found. 

Now, therefore, the condition of this recognizance is such, that if the above 
named John Doe, principal,. shall personally appear at the next term of the court 
of sessions, which is to be held in and for the county of Rensselaer, at the court 
house in the city of Troy, on the first Monday of April, 1868, to answer to said 
indictment against him, and to abide the order of the said court thereon; also, 
to answer what shall then and there be objected against him on behalf of the 
said people, and shall not depart until discharged by said court; and also in like 
manner personally appear at any subsequent term of said court, to which the 
proceedings in the premises may be continued, or to any court where said indict- 
ment may be sent for trial, if not previously surrendered ot discharged, and so 
from term to term until the final decree, sentence or order of the court thereon, 
and abide such final sentence, order or decree of the court thereon, and not 
depart without leave — then this recognizance to be void, otherwise to be and 
abide in full force, power and virtue. 

JOHN DOB, Principal, 
JOHN BROWN, Surety, 
HENRY JONES, Surety. 

Taken and acknowledged before me, ? 
the day and year first aforesaid, ^ 

G. RoBEBTSON, Jr., Rensselaer County Judge. 



RECOGNIZANCES, ETC. 



863 



No. 241. 



AFFIDAVIT OF JUSTIFICATIOK TO BB ATTACHED TO FOBBGOINO BECOGNIZAKOB. 

See ante. Vol. I, p. 300. 

State of New Tork, Rensselaer county, ss : 

John Brown, of the city of Troy, in said county, the surety named in the 
annexed recognizance, being duly sworn, deposes and says, that he owns in his 
own right real estate, situate in the said city of Troy, consisting of [give a 
description of it], and that the same is of the value of not less than dol- 

lars, and is subject to no incumbrance, except latate mortgages and judgments, 
if any, or other incumbrances, or is subject to no incumbrance whateverl, and 
that he owns personal estate in said city of Troy, and that its value is not less 
than dollars, and that it consists of [give a description of if], and that it 

is subject to no incumbrance, except [as above}, and that the amount of his debts 
and liabilities of every kind, absolute and conditional, does not exceed 
dollars ; and that there are no unsatisfied judgments or executions against him, 
and that he is under no recognizance, except [state U] ; and that he is worth in 
good property not less than dollars, over and above all debts, liabilities 

and lawful claims against him, and all liens, incumbrances and lawful claims 

upon his property. 

JOHN BROWN, Surety. 

Sworn .before me, this Ist > 
day of January, 1868. 5 

G. R.» Jr«, Rensselaer County Judge. 



State of New York, Rensselaer county, ss : 

, of , the • 

surety named in the annexed recognizance, being duly sworn, deposes and says, 
that he owns in his own right real estate, situate in , 

consisting of 



that the same is of value of not less than 
and is subject to no incumbrance, except 

that he owns personal estate in 
its value is not less than 



, and 
dollars, 

,and 

, and that 

dollars, and that it consists of 



that it is subject to no incumbrance, except * 



,and 



, and that 
the amount of his debts and liabilities of every kind, absolute and conditional, 
do not exceed dollars; and that there are no unsatisfied 
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judgmeats or executions against him, and that he is under no recognizance, 
except 

, and that he is worth in good 
property not less than dollars, over and above all debts, 

liabilities and lawful claims against him, and all liens, incumbrances and lawful 
claims upon his property. / 

, Surety. 
Sworn before me, this day > 

of ,186 . S 



No. 422. 

A 8H0BTBB FOBM OF BEGOGNIZANCE. 

See ante. Vol. 1, p. 300. 

State of New York, Rensselaer county, ss : 

Be it remembered, that on the first day of May, 1868, John B. Townsend 
and Samuel Tappin personally appeared before the undersigned, Rensselaer 
county judge, and severally adknowledged themselves indebted to the people of 
the State of New York, in the sum of one thousand dollars, to be levied of their 
^respective goods and chattels, lands and tenements, to the use of the said people 
in case de&ult shall be made in the condition following. 

The condition of this recognizance is such, that if the said John B. Town- 
send shall personally appear at the next court of sessions [or oyer and termi- 
ner], which is to be held in and for the county of Rensselaer, to answer to a 
certain indictment [or criminal am^laint] against him for kidnapping, and also 
what shall then and there be objected against him on behalf of the said people, 
and shall not dejMirt until discharged by the said court, then this recognizance 
o be void, else to remain in full force. 

Signed and acknowledged the day > 
and year aforesaid, before me. $ 

J. RoMBYN, Rensselaer County Judge. 



Rensselaer county, ss : 

Samuel Tappin, surety named in the above bond, being duly sworn, says 
that he is a freeholder and resides in the city of Troy, in said county, and is 
worth the sum of two thousand dollars, over and above all his debts and lia- 
bilities, and that his property is situated in Troy aforesaid, and consists of real 
estate, to wit, twenty-seven building lots on Vail avenue. 

SAMUEL TAPPIN. 

Sworn before me, this 1st > 
day of May, 1868. $ 

J. RoMBTK, Rensselaer County Judge. 
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No. 243. 

DBPUTATIOir OF BAIL TO ASBBST THB PBINOIPAL. 

See ante. Vol. I, p. 297. 

Enow &11 men by these presents that I, Darius Allen, of Troy, New Tork, 
being the same Darius Allen mentioned in the annexed copy recognizance, have 
deputized, authorized and empowered, and by these presents do hereby deputize, 
authorize and empower in my place, stead and behalf, Charles R. Squire, of the 
said dty of Troy, to take, arrest, Secure and surrender to the sheriff of the 
county of Rensselaer, in the State of New York, John Doe in said copy recog- 
nizance named, in exoneration and discharge of my recognizance as bail for said 
John Doe in the cause therein mentioned, and to employ such persons and assist- 
ants as may be necessary to effect said purpose. 

In witness whereof I have hereunto set my hand and seal this 10th day of 

January, 1868. 

DARIUS ALLEN, [l. s.] 

Signed, sealed and deliyered > 
in the presence of 5 

Philip Cippx&lt. 



No. 244. ' 

CSBTIFIGATB OF SUBBBNDXB OF PRISOKX& BT HIS BAIL. 

See ante. Vol. I, p. 297. 
Rensselaer Sessions. 



The People of the State of New York, ( 

f^g^^ > Indictment for Burglary. 

John Doe. - J 

I hereby certify that Darius Allen, the surety giTen on the arrest of the 
aboye-named defendant upon the indictment now pending against him for bur- 
glary, has this day surrendered the said defendant in exoneration of him as bail 
by deliyering him into my custody, together with a oertibed copy of the recogni- 
zance giyen by the said surety. 

Dated Troy, January 10, 1868. 

M. V. A. FONDA, 
Sheriff of Rensselaer County. 



f 



I 
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No. 245. 

OBDE& TAOATIKa OBDBB BSTBEATUTG BBGOGNIZANCB AND DIBBCTIITO PBOSE- 

CUTION OF BAIL. 

See ante. Vol. I, p. 304. 

At a term of the oounty court of the county of Rensselaer, held at the^court- 
house, m the city of Troy, on the 20th day of January, 1868. 

Present — Hon. Gilbbbt Robbbtsok, Jr., R^isadaer county judge. 

In the matter of the estreated tecog- > 
nizance of Wells Cronk. ) 

Upon readnig and filing affidavits and notice of motion <» the part of the 
said Wells Gronk, with proof of due service thereof and after hearing Frands 
Rising in behalf of said motion, and R. A- Lottridge, Esq., district attorney of 
Rensselaer county, in opposition thereto, and it aj^iearing that the above-named 
Wells Cronk had renewed his bail for appearance at the court of sessions to be 
held in and for the said county of Rensselaer, at the court-house in the city of 
Troy, on the first Monday of May, 1868, to answer an indictment against him 
for an assault with intent to kill, and the recognizance heretofore signed by the 
said Wells Gronk, to answer to said indictment with Allen Way and Amos 
Morse as his sureties, having been heretofore, to wit, at a court of sessions held 
in and for the said county of Rensselaer, at the court-house in the city of Troy, 
on the 3d day of November, 1867, been estreated, and the same ordered to be 
prosecuted. It is now on motion of Frands Rising, of counsel for said Wells 
Cronk, ordered that the said order estreating the said recognizance and directing 
the same to be prosecuted, be vacated and set aside ; that said last-mentioned 
recognizance be remitted, and the action commenced thereon by the district 
attorney of the said county of Rensselaer be discontinued, upon the said WeUs 
Gronk, Allen Way and Amos Morse paying the costs add expenses incurred 
thereon. 



No. 246. 

A 8IMILAB OBDEB ENTEBED ON MOTION OF THE DISTBIOT ATTOBNET, AT THB SAMB 
TEBM OF THE OOUBT AT WBIOH THE BEOOONIZANOB WAS SSTBBATBD. 

See ante. Vol. I, p. 301. 

At a term of the court of sessions held in and for the county of Rensselaer, 
at the court house in the city of Troy, on the first day of January, 1868, 

Present — ^Hon.' Gilbebt Robebtson', Jr., Rensselaer County Judge. 
William R. D. Febmt, 7 j^y^ ^^ ^^^ g^j^^ 
William Moul, > 
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The People of the State of New Tork, f 

againat > Indictment for assault toitA intsnt to kiU. 

Patrick Sheny. ) 

The recognizance of the aboye named prisoner ivith James Fleming as bail, 
haying been estreated at the present term of the court of sessions, now being 
held in and for the county of Rensselaer, and the said Patrick Shory having 
renewed his bail for his appearance at the next (September) term of this court ; 
on motion of R. A. Lottridge, district attorney, ordored that the order estreating 
said bail above mentioiied and any order for the prosecution thereof be vacated 
without costs. 



No. 247. 

SUMMONS TO ACCOMPAirr COMPLAINT OK ESTAEATSD BSCOGKIZAKGS. 

See ante. Vol. I, p. 000. 

Supreme Court, Rensselaer county, to A B, C D and E F, defendants : 

Tou are hereby summoned to answer the complaint of the people of the 
State of New York, plaintiff (of which a copy is hereto annexed), and to serve 
a copy of your answer on me at my office, in the city of Troy, within twenty 
days after the service of this summons, exclusive of the day of service, and if 
you fail to answer said complaint, as hereby required, the plaintiffs will take 
judgment against you for one thousand dollars, besides costs. 

R. A. LOTTRIDGE, 
District Attorney of Rensselaer County, 

Plaintiffs' Attorney, Troy, N. Y. 



No. 248. 

COMPLAINT UPON BSTBEATKD &ECOGNIZANCB — ^BAIL TAKBN AFTSB INDICTMBNT 

FOUND, BBPORS GOUNTT JUDGB. 

See ante. Yd. I, p« 305. 

Supreme Court — County of Rensselaer. 

The People of the State of New York, plaintiffs, 

agt, f Complaint. 

A B, C D and E F. J 

The plaintifGs complain against the defendants above named that, on the Ist 
day of January, 1868, at the city of Troy, in the county of Rensselaer, a certain 



368 APPENDtt OF FORMS. 

indictment was pending, undetermined, in the court of sessions, against the said 
defendant, A B, fer grand larceny [or for having, at the town of Cfreenbush, in 
iaid county, on the 20th day of December, 1867, feUmiouely stolen, taken and 
carried axoay one gold watch, of the value of fifty dollars, of the goods, chattels 
and property of John Brown, then and there being found,'\ 

And thereupon the said defendants personallj came before Hon. Gilbert 
Robertson, Jr., Rensselaer county judge, the said judge then and there being 
lawfully authorized and empowered to act in the premises, and then and there, 
before the said judge, duly entered into a recognizance, by which the said 
defendants then and there acknowledged themsdves indebted to the people of the 
State of New York in the sum of one thousand dollars, which said recognizance 
was and is subject to a certam condition thereunder written, which condition 
was that if the said defendant, A B, should personally appear at the next court 
of sessions which was to be held in and for the county of Rensselaer, then and 
there to answer to the said indicttaient, and also what should then and there be 
objected against him on behalf of the said people, and should not depart until 
discharged by the said court, then the said recognizance, in and by the said con- 
dition thereof was to be yoid; otherwise, of force, as by the said recognizance 
and the said condition thereof now remaining on record in the office of the clerk 
of the said county of Rensselaer, at the court-house in the dty of Troy, refer- 
ence being thereunto had, will more fully and at large appear. And the said 
plaintiff say that the court of sessions, to be holden and held next after the 
signing and acknowledgment of the said recognizance as aforesaid, was holden at 
the court-house, in the city of Troy, in and for the said county of Rensselaer, on 
the 20th day of January, 1868, before the judges of the same court, and that 
said last mentioned court commenced its session on the said last mentioned day, 
and continued and remained in session until after the 13th day of January, in 
the year last aforesaid, and at the said last mentioned court held at the place 
and on the day aforesaid. 

And the said plaintiffs say that at the said term of the said last mentioned 
court, holden at the place last aforesaid, in and for the county of Rensselaer, the 
said indictment then being pending undetermined in the said court bdore the 
judges thereof, the said A B feiled in the performance of the condition of the 
said recognizance in this, to wit, that the said A B, being then and there called 
in open court, and during the sitting of said court, to wit, on the thirtieth day 
of January, 1868, did not be and personally appear in the said court then and 
ther^ to answer the said indictment, and what should then and there be objected 
against him on behalf of the said people, but wholly fiuled and made de&ult. 
Whereupon an order was made and entered by the said court forfeiting the said 
recognizance and directing the same to be prosecuted according to law, the said 
court having full power and authority to make such order as by the record 
thereof now remaining in the said court before the judges thereof, reference 
being thereunto had, will more ftdly and at large appear. And the said plaintiffs 
say that the defendants in this action have not paid the said sum of one thoiu- 
sand dollars, so as aforesaid acknowledged by them to be indebted to the said 
plaintiffs, nor* any part thereof, and the said plaintiffs say that the said recogni- 
zance remaios in full force, strength and effect, and in no manner reversed, 
vacated or satisfied, and that they the said plaintiff have not yet obtained satis 
faction of the same nor any part thereof. Whereupon the said plaintiff demand 
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judgment against tlie said defendants for the sum of one thousand dollars, 
besides costs. 

R. A. LOTTRIDGE, District Attorney, 

Plaintiff's Attorney, Troy, N. Y.- 



Rensselaer county, ss: 

R. A. Lottridge, being duly sworn, says, that he is the district attorney of 
said county of Rensselaer, and plaintiff's attorney in this action, and that the 
foregoing complaint is true of his own knowledge, except as to those matters 
which are therein stated on his information and belief, and as to those matters 
he belieres it to be true. • 

R. A. LOTTRIDGE. 

Sworn before me this first > 
day of March, 1868. ) 

H. J. King, 

Commissioner of Deeds, Troy, N. Y. 



No. 249. 



OOXFLAUrr on BSTBBATKD KBOOaNIZANOB, BAIL TAKBN BBTOBB INDIOTIONV 

BOUND BT COUNTY JUDGB. 

See ante. Vol. I, p. 305* 

Supreme Court — County of Rensselaer. 

The People of the State of New York, plamtifb, | 

agt. VCmphini. 

A B and C D, defendants. J 

The plaintifb complain against the defendants abore named, that on the 3d 
day of March, 1868, at the dty of Troy in the county of Rensselaer, a certain 
complaint on oath had been made before E F, one of the justices of the peace of 
thecounty of Rensselaer, against the said defendant A B for haTmg at, Ac., [jkin 
Mtate the offence duarged}. 

And thereupon the said defendants personally came before Hon. Gilbert 
Robertson Jr., Rensselaer county Judge, the said judge then and there bemg law- 
fully authorized and empowered to act in the premises, and then and there before 
the said judge duly entered into a recognizance, by which the said defendants 

C. p. Vol. n.— 33. 
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then and there aekowledged themselyes indebted to the people of the State of 
New York in the sum of five hundred dollars, which said recognizance was and 
is subject to a certain condition thereunder written, which condition was that if 
the said defendant A B should personall j appear at the next court of sessions, 
which was to be held in and for the county of Rensselaer, then and there to 
answer to any indictment that might be preferred against him for the offence 
aforesaid, and also what should then and there be objected against him on behalf 
of the said people, and should not depart until discharged by the said court, then 
the said recognizance in and by the said condition thereof iras to be void, other- 
wise of force as by the said recognizance and the said condition thereof, now 
remaining on record in the office of the clerk of the said county of Rensselaer, 
at the court house in the city of Troy, reference being thereunto had, will more 
fully and at large appear. And the said plaintiff say that the court of sessions 
to be holden and held next after the signing and acknowledgment of the said 
recognizance as aforesaid, was holden at the court house in the city of Troy, in 
and tor the said county of Rensselaer, on the first Monday of April, 1868, before 
the judges of the same court, and that the said last mentioned court commenced 
its session on the said last mentioned day, and continued and remained in session 
until after the 17th day of April in the year last aforesaid, and at the said last 
mentioned court held at the place and on the day aforesaid. 

And the said plaintiffs say that at the said term of the said last mentioned 
court, the grand jury for said court duly found, preferred and presented an 
indictment to said court against the said A B, for the offence aforesaid. 

And the said plaintiffs say that at the said term of the said last mentioned 
court holden at the place last aforesaid, in and for the county of Rensselaer, the 
said indictment then being pending undetermined in the said court before the 
judges thereof, the said A B failed in the performance of the condition of the said 
recognizance in this, to wit : that the said A B being then and there caOed in 
open court, and during the sitting of said court, to wit : on the 17th day of April, 
1868, did not be and personally appear in the said court then and there to answer 
the said indictment, and what should then and there be objected against him on 
behalf of the said people, but wholly failed and made de&ult. Whereupon an 
order was made and entered by the said court, forfeiting the said recognizance 
and directing the same to be prosecuted according to law, the said court haying 
full power and authority to make such order, as by the record thereof now 
remaining in the said court before the judges thereof, reference being thereunto 
had, wiU more fully and at lai^ge appear. And the said plainti£& say that the 
defendants in this action have not paid the said sum of five hundred dollars, so as 
aforesaid acknowledged by them to be indebted to the said plaintiff nor any part 
thereoi^ and the said plaintiffi say that the said recognizance remains in fuU 
force, strength and effect and in no manner reversed, vacated or satisfied, and 
that they the said plaintiffs have not yet obtained satisfaction of the same nor 
any part thereof. Whereupon the said plaintiff demand judgment against the 
said defendants for the sum of five hundred dollars, besides costs, 

R. A. LOTTRIDGE, District Attorney, 

Plaintiffs' Attorney, Troy, N. Y. 
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No. 250. 



COMPLAINT OK KSTBIATBD BSOOOKIZAKOS AFTIB IKDIOTMBXTy BAIL TACBK IX 

OPBH OOUBT. 

See ante, Vol. I» p. 305. 
[Title of eauMB], 

The plftintiff'g compUin of the defendants , and 

allege that at a court of y held in and for the countj 

of Rensselaer, in the month of , 183 , one was 

indicted for , and such indictment was thereupon sent 

by order of the said court to the next court of , 

appointed to be held in and for the said countj of Rensselaer, at the court house 
in the city of Troy, on the day of , 186 ; that at the said 

last mentioned court of the said indictment was continued 

to the next court of , to wit, commencing on the 

day of 186 , 

at which said court, to wit, commencing on the day of , 

186 , and on the day of in the year last aforesaid, the 

said was arraigned and plead not guilty to such 

indictment; that the trial of said indictment was thereupon, on motion of R. A. 
Lottridge, district attorney of the said county of Rensselaer, [or of th$ counsel 
for the said the prisoner], postponed to the next court of 

appointed to be held in and for the said county of 
Rensselaer, on the day of , 186 ; that thereupon, on the 

said day of , 186 , in the year laftt aforesaid, the said 

as principal, and the defendant , as bail 

appeared in open court, and before the judges and the clerk thereoi^ acknowledged 
themselYes in a recognizance indebted to the people of the State of New York, 
each in the sum of dollars, to be levied of their respective 

goods and chattels, lands and tenements, to the use of the said people, if de&ult 
should be made in the following condition, that is to say, if the above bounden 

, the prisoner, should personaUy appear at the next 
court of ' to be holden in and for the said county of Rens- 

selaer aforesaid, to answer to the indictment found against him as aforesaid, and 
should not depart without leave of the court, and should abide its order and 
decision, then the recognizance aforesaid should be void, otherwise of AiU foroe 
and virtue. And the plainti^ further allege that default has been made in the 
condition of the said recognizance in this, to wit, that the said 

at the said next 
court of , namely, the term commencing on the day 

of , 186 , did not personally appear at the said court of 

, and did not abide the order and decision of said court of 

, but being called at the said term of the court to 
answer to said indictment, &iled to appear or answer, and his said bail being 
also called, failed to produce said in said court, where- 

upon on motion of the district attorney, the said recognizance was duly ordered 
by the said court to be estreated, and was also ordered to be prosecuted, by 
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rneanfl whereof the said defendants hare become and are indebted to the said 
plaintifiSy the people of the State of New York, in the said sum of 

dollars with interest from the daj said recognizance was estreated, 
which the plaintifb daim. 

Wherefore the plaintiifs demand judgment against the said defendants for 
the sum of doUars, with interest thereon from the 

day of 9 186 , besides costs. 

R. A. LOTTRIDGB, 
District Attorney, Troy, N. T. 



No. 251. 

OOMPLAINT ON 18TKBATBD &100GNIZAN0B, BAIL TAKBN BBFOBB INDICTXBlfT 

YOUND BT A JUSTIGB OF THB PBACB. 

See ante, Vol. I, p. 305. 
ITUk qfeaun.'] 

That heretofore, to wit, on the day of 186 , 

was brought before 
, one of the justices of the peace is said county, 
at the town of in said county, upon the charge and accu- 

sation of the criminal offence of haying, on the day 

186 , at ' in said county, 

That thereupon the said justice examined witnesses on oath, and the said 

without oath, in the due 
form of law, touching such charge and accusation, and did thereupon adjudge 
that the same offence had been committed, and that there was probable cause to 
beUeye the said to be guilty 

thereof. And thereupon the said 

at the town of in said county, personally came 

before , Esq., one of the justices 

of the peace of said county, the said justice being then and there l&wfully 
authorized and empowered to act in the premises, and then and there before the 
said justice, duly entered into a recognizance by which the said defendants then 
and there acknowledged themselYes to owe to the people of the State of New York 
the sum of dollars, which said recog^ 

nizanoe was and is subject to a condition thereunder written, which condition 
was that if should personally be 

and appear at the next court of to be holden 

in and for the said county of Rensselaer, at the court-house in the city of Troy, 
on the day of , 186 , then and there to answer any 

indictment that might be preferred against him for the offence aforesaid, and to 
do and receiye what should by the said court then and there be enjoined upon 
him, and should not depart ftom the said court without leaye, then the said reoog- 
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nizance in and by the said condition thereof vas to be void, otherwise of force, 
as by the said recognizance and the said condition thereof now remaining 
on record in the office of the clerk of the county of Rensselaer, at the court- 
house in the dty of Troy, reference being thereto had, will more fbUy and at 
large appear. And the said plaintifb say that the next court of 

to be holden and held next after the signing and aeknowledg- 
ment of the said recognizance, was held at the court-house in the city of Troy, 
in and for the county of Rensselaer, on the day of 186 , 

before the judges of the same court, and that the said last mentioned court com- 
menced its session on the said last mentioned day, and continued and remained 
in session until after the day of , in the year last 

aforesaid, and at the said last mentioned court, held at the place and on the day 
aforesaid. 

And the said plaintiffs say, that at the said term of the said mentioned 
court, the grand jury of said court duly found and preferred and presented an 
indictment to the said court against the said 

for the offence aforesaid. • 

And the said plaintiff say, that at the said term of the said last mentioned 
court, holden at the place last aforesaid, in and for the county of Rensselaer, the 
said indictment then being pending undetermined in the said court before the 
judges thereof, the said ' failed 

in the performance, &c. 

IConclude as in No, 251.] 
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No. 252. 

AFFIDAYIT FOB. CONTIKUANOB. 

See ante. Vol. I, p. 306. 
Rensselaer Sessions. 



The PeQple of the State of New York, 

fj^gl >^ Indicimeni for Grand Larceny, 

John Doe. J 

Rensselaer county, ss: 

John Doe, of the town of Greenbush, in said county, being duly sworn, 
says that at the court of oyer and terminer held in and for the said county of 
R^isselaer, at the court-house in the city of Troy, on the second Monday of 
NoTember, 1867, the grand jury in and for the body of the said county of 
Rensselaer, then in attendance at said court, found and presented to said court 
an indictment against this deponent for grand larceny. That said indictment 
alleges that deponent, at the city of Troy, in said county, on the 4th day of 
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July, 1867, felonionslj stole, took and carried away a certain gold watch, then 
and there being found, of the value of one hundred dollars, of the goods, chattda 
and property of one James Brown. 

That defendant was arrested upon a bench warrant issued upon the said indict- 
ment * during the session of the said last-mentioned court, and was arraigned 
thereat and entered a plea of not guilty to the said indictment ; whereupon, upon 
the motion of Robert A. Lottridge, Esq., district attorney of Rensselaer county, 
the said indictment was continued and sent to the court of sessions to be held 
in and for said county of Rensselaer, on the first Monday of January, 1868, 
and this deponent thereupon entered into a recognizance with good and sufficient 
sureties to appear at the said last-mentioned court [or {after the * insert^ and 
was arraigned at the court qf Beseione now being held in and for the eaid county 
of Rensselaer y and on the 2d day of January y instant, entered a plea qf not 
guilty to said tTidictmeni]. , 

That this deponent has fully and fidrly stated the case to Timothy S. 
Banker, his counsel, who resides at the city of Troy in said county of Rensse- 
laer, and that he has a good and substantial defence on the merits to the sud 
indictment, as he is advised by his said counsel after such statement so made as 
aforesaid, and verily believes to be true. 

That Qteorgd W. Adams is a material witness for deponent, without the 
benefit of whose testimony deponent cannot safely proceed to the trial of said in- 
dictment as he is advised by his said counsel after fully and fidrly stating to him 
what he expects to prove by the said witnesss, and as deponent verily believes. 

That in the month of August, 1867, this deponent was present at the 
American Hotel, in said dty of Troy, in company with the said Adams and one 
Walter Eipp, who is xiow dead, and that at the time and place last aforesaid 
this deponent purchased the watch mentioned in said indictment from the said 
Repp, and paid him therefor the sum of eighty dollars ; and that said Adams 
witnessed the purchase of said watch from said Kipp, by this deponent, as 
aforesaid, and saw deponent pay the money therefor to said Kipp, and at that 
time loaned deponent ten dollars of the purchase price thereof, and is also able 
to testify to the identity of the watch so purchased with the watch in said 
indictment alleged to have been stolen by this deponent. 

That the said George W. Adams is not in attendance at the court of sessions 
now being lield in Rensselaer county. That two weeks before the sitting of the 
said court of sessions at the present term thereof, to wit, on the 17 th day of 
December, 1867, this deponent procured from the clerk of the county of Rens- 
selaer, a criminal subpoena for the purpose of securing the attendance of said 
Adams, as a witness for deponent upon the trial of said indictment at the present 
court of sessions now being held in Rensselaer county, which said subpoena is 
hereto annexed, marked " A," and on the same day went to the residence of said 
Adams at No. 5 First street in said city of Troy, for the purpose of subpoening 
him to attend as a witness upon the trial of said indictment at the said court of 
sessions; that he was there informed by the wife of said Adams, that he had 
unexpectedly left home the day before in cider to go to the State of Pennsyl- 
vania, and intended to remain there about two months, which information this 
deponent verily believes to be in all respects correct and true. And this depo- 
nent further says that he had no knowledge that the said Adams was going to 
be absent from home until he learned it when he went to subpoena him as afore- 
said; and deponent further says that he expects to be able and intends in good 
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fidth to procure the attendance of the said Adams as a witness upon the trial of 
said indictment at the next court of sessions to be held in the county of Rensse- 
laer, in the month of April, 1868. 

[Attach the Bubpcma and also the affidavit of the Hoife of witness as to his 
absence, and the affidavit of a constable or other officer as to his having made dUi- 
gent search and enquiry to find the witness and his faiiwre to make service of the 
subpeBna.^ 

(^Allegation in case of sickness of witnus^ 

That the said witness who resides at No. 5 First street in the city of Troy 
aforesaid, was on the 27th day of December last past, duly subpoenaed to attend 
the trial of said indictment, as will more fully appear from the subpcena, and 
proof of service thereof, hereto annexed, but that since the service of the said 
Bubpcena he has become seriously ill, and is now wholly unable to attend the said 
court of sessions now being held at the court house in Rensselaer county, or 
be present at the trial of said indictment. And deponent further says that he 
has been informed by Richard Bloss, the physician attending the said witness^ 
and which information he verily believes to be true, that the said witness will be 
able to attend the next term of the said court of sessions to be held at tho court 
house in the city of Troy, in the month of April next. 

{Attach the stibpCBna with an qffiadwt of its service upon witness, and also 
the qffidavit of the physician showing the nature of the iUnees, the danger or 
impossibility of the witness attending the trial, and the probability of his attend- 
ance at the next term of the court,"] 

JOHN DOE. 
Subscribed and sworn before > 

me, January 3d, 1868. $ 

C. E. Pattbbson, Commissioner of Deeds, Troy, N. Y. 



No. 253. 

StTBPOSKA UPOZr TRIAL OF UmiGTMXKT. 

See ante. Vol. I, p. 315. 

Rensselaer county, ss : 

The People of the State of New Tork to James Brown and Sarah Brown : 
We command you that, laying aside all pretences and excuses whatsoever, 
you be and appear in your proper person before our court of oyer and terminer, 
to be held at the court house, in the city of Troy, in and for the said county of 
Rensselaer, on the Ist day of January, 1868, at 10 o'clock in the forenoon of 
that day, then and there to testify the truth, and give evidence^on our behalf, 
concerning a certain indictment against John Doe for grand larceny ; and this 
you are not to omit under the penalties provided by law. 

Witness — Charles R. Ingalls, Esq., one of the justices of our supreme court, 
at the court house, in the city of Troy, the 26th day of December, 1867. 

ROBERT A. LOTTRIDGE, 
District Attorney. 
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No. 254. 

SUBPOENA F0& PBISOJ^&'S WITNESSES OX THB TBIAL OF AN INDIGTKBNT. 

See ante. Vol. I, p. 315. 

Rensselaer county, ss : 

The people of the State of New Tork, bj the grace of Ch>d, free and inde- 
pendent, to A B, C D and E F : 

The court of sessions [or oyer and temdner], holden at the court hous^, in 

the city of Troy, in and for the county of Rensselaer, on the second day of 

January, one thousand eight hundred and sixty-eight, do command 

[l. s.] you, and eyery of you, in the name of the people of the State of 

New York, that, all excuses being laid aside, you, and each of you, 

be and appear before the said court of sessions [or oyer and terminer'} on the 4th 

day of January, 1868, at 10 o'clock in the forenoon of said day {or forihwUh], 

to testify the truth, according to your knowledge, in a certain case of the said 

people against John Doe, on behalf of the said John Doe; and whereof you are 

not to &il on pain of fifty ^dollars. 

Witness — Hon. 0. R. Ingalls, one of the justices of the supreme court [or 
Son, J. Romeyn, Hensaelmer cowUy judge}, at Troy, this second day of Janu- 
ary, in the year of our Lord one thousand eight hundred and sixty-eight. 

J. THOMAS DAVIS, Clerk. 



No. 255. 



ATTAOHMBNT AGAINST WITNBSS FOB DI80BBDIBNGB OF 8UBPCENA UPON TBIAL OF 

AN INDIGTKENT. 

See ante, Vol. I, p. 316. 
I 

County of Rensselaer, ss : 

The people of the State of New York, to the sheriff of the county of 
[l. s.] Rensselaer, and each and every of the constables of said county , 
Greeting: 

We command you and each of you that you attach Robert Taylor, and him 
forthwith bring before the judges of the court of oyer and terminer [or qfees- 
«t07ts], in and for the county of Rensselaer, (exercising criminal jurisdictioii 
according to the statute in such case made and provided), at the court house in 
the city of Troy, then and there to answer for a certain contempt in refusing or 
neglecting to attend the said court and give evidence before the petit jury of tiie 
said county, in obedience to a subpoena duly served on him as a witness, on the 
behalf of the said people concerning an indictment io be tried before said jury, 
against John Doe for burglary, and have you then and there this writ, and you 



POSTPONING TRIAL, SUBPOENAS, ETC. 877 

are further commanded to detain him in custody until discharged by our said 
court. 

Witness, Hon. A B, justice of the supreme court [or C JD, EtMulatr 
county judge], at the court house in the city of Troy, on the second day of 
January, 1868. 

By the court, B. A. LOTTRIDGE, 

District Attorney. 

J. T. Datis, Clerk. 

(7b be indorsed.) 

Allowed this 2d day of January, 1868. 

A B, Supreme Court Justice 

[or C 2>, BensMdaer County Judge], 



No. 256. 

▲TTAOHKINT AQAIKST WHKI88 BOUND BT BBOOGKIZAKOB TO APPBAB AlTD 

TB8TIFT OK TBIAL 0¥ INDIOTMBNT. 

See ante, Vol. I, p. 316. 

The people of the State of New York, to the sheriff of the county of 
Bensselaer, Greeting: 

We oonmiand you that yon attach Daniel Cleary and bring him 
[l. 8.] Ibrthwith personally before our court of oyer and terminer [or ^ 
iesBione] held in and for the county of Rensselaer, at the court-house 
in the city of Troy, on the first Monday of January, 1868, to answer unto us 
for certain trespasses and contempts against us in not appearing in pursuance of 
his recognizance to testify on an indictment then and there to be tried against 
John Doe for burg^Lary, on the part of the people, and you are further com- 
manded to detain him in your custody until he shall be discharged by our said 
court, and haye you then and there this writ. 

Witness — ^Hon.,A B, justice of the supreme court [or Son. C D, oounl^ 
judge of taid eounfy], at the court-house in the city of Troy, this 2d day of 
January, 1868. 

J. T. DAVIS, Clerk 
R. A. LoTTBiDGa, District Attorney. 

(7h he indoned.) 
Allowed this 2d day of January, 1868. 

A B, Justice of the Snpreme Court 

[or C jD, Rent$ekur County Judge,] 

C. P. Vol. n— 34. 
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No. 257. 

KETU&N TO ATTACHKXirT AOAIlfBT WITNB85. 

See ante, Vol. I, p. 316. 

I haye arrested the within named as I am within commanded, and haye 
him now here before the court. 

Dated Troy, January 3d, 1868. 

M. V. A. FONDA, 
Sheriff of Rensselaer county. 



No. 258. 

APPUCATIOK POB THl BBMOTAL OT AN IKDIOTlciBNT BBFOBB TRIAL FBOK THB 
COURT or 8B8SIONS TO THB COURT OF OTBR AND TBRMINIR. 

See ante, Yol. I, p. 319. 

To any justice of the supreme court of the State of New York : 

The petition of John Doe respectfully shows that, at a stated term of the 
court of sessions, held in and for the county of Rennselaer, in said State, on the 
first Monday of January, 1868, an indictment was duly presented by the grand 
jury of the body of the county of Rensselaer to said court against your peti- 
tioner and Nicholas Stokes, wherein they were jointly named as defendants, 
chaiging them with having, at the town of Greenbush, in said county, on the 
20th day of September, 1867, oommitted 'the offi»noe of burglary in the third 
degree, and grand larceny. That a certified copy of said indictment is hereto 
annexed, marked '*A." That your petitioner has been arrested upon a bench 
warrant issued upon the presentment and filing of said indictment in said court, 
and at the said January term thereof was arraigned in open court, and pleaded 
not guilty to the said indictment by demanding a trial thereon. That thereupon 
the said indictment was, by an order of the said court of sessions, made at the 
the •said January term thereof and, on motion of the district attorney of said 
county, continued until the March term of said court of sessions, to be holden 
at the court house in the city of Troy, in said coimty of Rensselaer, on the 
second Monday of March, 1868; and that your petitioner thereupon, before said 
court of sessions, at the said January term thereof, became recognuEed with good 
and sufficient sureties to appear at the said March term of said court of sessions 
for his trial upon said indictment, and to do and receive what should by the 
said court be then and there enjoined upon him. Your petitioner further ^ows 
that the said indictment is based upon an alleged burglary and grand laroeny 
committed in the said town of Greenbush, at the time and in the building in 
said indictment specified, and upon which occiwion it is alleged a quantity of 
shoe-thread was stolen. That, a few weeks subsequent to said last mentioned 
time, the said Nicholas Stokes, who is jointly indicted with your petitioner, 
a i^oresaid, brought to your petitioner, at his store in the dty of Troy» 
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in said ootinty, a sample of shoe-thread, and requested your petitioner to 
go with him to the citj of New York and sell the said shoe-thread for 
him, the said Stokes, upon a commission from five to ten per cent, depend- 
ing upon the time to he expended in the said sale. That said Stokes was at 
that time an entire stranger to your petitioner, and called himself hy the name 
of Johnson. That your petitioner innocently, and not knowing or suspecting 
the said shoe-thread to have heen stolen, agreed to go and help sell the same for 
said Stokes in New York city. That said Stokes represented that he had ahout 
thirteen hundred pounds of thread, and that he should ship it from Hudson. 
That yoTir petitioner, under such arrangement, went with the said Stokes to 
New York city, and that, upon the arriyal of the said Stokes and your petitioner 
in New York, they deposited the said thread in the store of a relative of your 
petitioner. That your petitioner endeayored to sell the said thread for said 
Stokes, hut could not get an offer of but sixty cents per pound for it. That 
your petitioner, having been for many years a dealer in shoe-thread, and a good 
judge of the quality of such property, and the said Stokes being in haste to 
return home, your petitioner purchased the same from him, and said Stokes 
thereupon gave him a receipt, in his assumed name of Johnson, for the purchase 
price thereof, less the oommisdons and trouble of your petitioner in his said 
journey to New York. That your petitioner took the said thread home with him 
to the said city of Troy, and never heard it claimed that said thread was stolen 
until his arrest upon the bench warrant issued upon said indictment as aforesaid. 
That your petitioner has fully and furly stated the case to T. S. Banker, his 
counsel, who resides at the city of Troy, in said county of Rensselaer, and that 
he has a good and substantial defence upon the merits to said indictment, as he is 
advised by his said counsel after such statement so made as aforesaid, and verily 
believes to be true, {here §tate tht facta and cireuarutances showing tohyarmnoval of 
the indictment heeomea necessary ^ Mus], that upon the trial of said indictment, many 
difficult and perplexing questions of law will arise, as he is advised by his said 
counsel after such statement so made as aforesaid, which together with the fscts 
and circumstances constituting the defence of your petitioner to the said indictment, 
and the &ct8 and circumstances above set forth, renders the removal of the trial 
of the said indictment from the said court of sessions to the next court of oyer 
and terminer, to be held in the said county of Rensselaer, expedient and proper, 
or that before the said March term of the said court of sessions, to be held in 
and for the said county of Rensselaer, there is a court of oyer and terminer to 
be held, in and for the said county of Rensselaer, to wit : on the 2d Monday of 
February, 1868, and that your petitioner is now ready for trial, and will be so 
ready with his defence and witnesses at the said court of oyer and terminer, and 
is anxious that said indictment should be then tried and disposed o( as he has 
purchased a fium in the State of Virginia, and the only cause that prevents his 
immediate change of residence to that State is the fact that said indictment 
remains untried and undisposed of, or that A B, one of your petitioner's witnesses 
is in ill-health, or intends to soon remove to one of the Western States, and 
your petitioner is fearful that if he is compelled to wait until the said March 
term of said court of sessions for the trial of said indictment, he is fearful 
that he will lose the benefit of his testimony, or that your petitioner desires 
to have the said indictment removed into the court of oyer and terminer of said 
county of Rensselaer, for the purpose of making a motion to change the place of 
trial of- said indictment upon the following grounds, vis: [W« set forth the 
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reaaofiB for mooing to change the place of trial, stich as ineffectual attempts to 
obtain a jury, prejudice against the petitioner, recent publications in the pubUe 
newspapers tending to bias or pr^udice the minds of persons likely to be selected 
as jurors, $fc,, S^c, or when the application is made pending the session of the 
court of sessions'], that your petioner neyer supposed until two days since when 
he was so informed by the district attorney of said county, that he was to be 
tried upon the said indictment, but from the time of his arrest until the said last 
mentioned time yerily belieyed, and was so informed by the officer who arrested 
him upon said warrant, that he would not be tried upon said indictment, but 
would be used as a witness u\)on the part of the people against his co-defendant 
the said Stokes, and in consequence thereof did not take the precaution to pre- 
pare for said trial, or take any steps whateyer to procure the attendance of his 
witnesses at the court of sessions now being held in the county of Rensselaer, 
and that as he has this day been informed by said district attorney, the trial of 
your petitioner upon said indictment is liable to be moyed at any time during the 
said court of sessions. . [7%e facts and circumstances which render a remooal 
expedient or proper, qf course must depend upon the peculiarities of each indicia 

dual caseJ] And your petitioner will eyer pray, Ac. 

JOHN DOS. 
Dated January 30, 1868. 



No. 259. 

▲FFIOAyiT TO BB ANNBXXD TO FOBSaOINa APPLIGATIOK. 

See ante. Vol. I, p. 319. 

State of New York, Rensselaer county, ss : 

John Doe, of the town of Greenbush, in said county, being duly sworn, 
says that he is the petitioner named in and who subscribed the foregoing appli- 
cation ; that he has heard the same read and knows the contents thereof, and 
that the same is in all respects correct and true. 

JOHN DOE. 
Subscribed and sworn before me, > 
January 30, 1868. 5 

Ed. L. Golb, 

Commissioner of Deeds, Troy, N. T. 



No. 260. 

m 

OBDBB TO BB INIMBSBD TTPOIT THB FOBBOOINa APPLIGATIOK. 

See ante, Vol. I, p. 321. 

Upon the foregoing application it is ordered that the indictment within 
BMOtioned, and a copy whereof is thereto annexed, agunst the said John Doe 
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for burglary in the third degree and grand larceny, and presented and filed at a 
court of sessions held in and for the said county of Rensselaer, on the 6th day 
of January, 1868, be and that the same hereby is removed from the court of 
sessions of the county of Rensselaer to the next court of oyer and terminer to 
be held in and for the said county of RensseUer, and that the trial of the said 
John Doe on the said indictment be had in the last-mentioned court. 
Dated April 30th, 1868. 

0. R. INGALLS, 
Justice of the Supreme Court of the State of New York. 



No. 261. 



iiacoainzAiroB to acoompant thb foregoing obdbb whbbb thb dbfbndai^t 

IS NOT IK OOKFIKBMBKT. 

See ante. Vol. I, p. 321. 

State of New York, county of Rensselaer, ss : 

Be it remembered that, on this 30th day of January, 1868, John Doe, of 
the city of Troy, county of Rensselaer, and A B, of , and D, of , 

personally came before me, Charles R. Ingalls, one of the justices of the supreme 
court of the State of New York, and each of them, separately, and by himself 
and for himself, acknowledged himself, separately and individually, to be indebted 
to the people of the State of New York in the sum of one thousand dollars, to 
be made and levied of his goods and chattels, lands and tenements, if default 
shall be made in the condition following. 

Wherefore, upon the written application of the said John Doe, the above 
named justice of the supreme court, in pursuance of the provisions of the statute 
in such case made and provided, has removed the indictment against the said 
John Doe, presented and filed in the court of sessions of the said county of 
Rensselaer, on the 6th day of January, 1868, for burglary in the third degree 
and grand larceny, from the said court of sessions to the next court of oyer and 
terminer, to be held in and for the said county of Rensselaer, and directed the 
trial of Uie said John Doe, on the said indictment, to be had in the said last 
mentioned court. 

Now, therefore, the condition of this obligation is such, that if the said John 
Doe shall personally appear at the next term of the court of oyer and terminer, 
to be held in and for the county of Rensselaer, at the court house in the city of 
Troy, on the second Monday of February, 1868, and at such other time as such 
court shall appoint [and if no pUa ha8 been made to the indictment, " and plead to 
said indictment **}, and shall stand trial upon the issue joined [or which ahaU be 
joined] thereon, and shall not depart said court of oyer and terminer without 
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leaye, then this recognizance to be void ; otherwise, to be and abide in full force, 

power and Tirtue. 

JOHN POB, 

AB, 

CD. 

Taken and acknowledged before me, > 
the daj and year fint aforesaid. > 

G. R. Inoalls, 

Justice of the Supreme Court. 



No. 262. 

CBBTIFIOATB OF GONCCTRBBNOB OF ST7PRBMB COUBT JUDOB, FOB GALLINO A JUBT 
TO INQUIBB INTO THB SANITY OF PBISONBB 8BNTBNGBD TO BB BXBGUTBD. 

See ante, Vol. I, p. 396, et seq. 

State of New Tork, county of Rensselaer, ss : 

It appearing to me that there is reason to believe that John Doe, lately con- 
victed of murder before the undersigned, a justice of the supreme court of this 
State, at a court of oyer and terminer, held at the court house in the city of* ' 
Troy, on the Ist day of January, 1868^ and who is now under sentence of death 
in the jail of said county, has become insane since the said conviction; I do, 
therefore, in pursuance of the statute in such case made and provided, concur 
with M. y . A. Fonda, the sheriff of said county, in calling a jury, to make 
inquest whether the said John Doe be of sane mind or no. 

Dated, January 28th, 1868*. 

0. R. INGALLS, 

Justice of the Supreme Court. 



No. 263. 

NOTIGB TO THB DI8TBI0T ATTOBNBT OF HOLDINa IBB ZNQXTB8T. 

See ante, Vol. I, p. 396. 

To R. A. Lottridge, Esq., District attorney of Rensselaer county. 

Sib — Take notice that with the concurrence of Hon. Charles R. Ingalls, the 
justice of the supreme court before whom John Doe, now in the jail of said county 
under sentence of death was convicted, I shall proceed to execute an inquest 
at the jail of said county, on the 4th day of February, 1868, at 10 o'clock in the 
forenoon of that day to determine whether the said John Doe be of sane mind 
or no. 

Dated Troy, January 28, 1868. 

M. V. A. FONDA, / 

Sheriff of Rensselaer county. 



4 
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No. 264. 

▲ 8IMILAB KOTIOB VSi TSB OAAJi OF A PJUSOKAUT PBMALB WHO U UKD1& 

SEmavcB or diash. 



I 



See ante. Vol. I, p. 396. 



To R. A. L., Esq., District attorney of Rensselaer conntj. 

Sir — Take notice that on the 4th day of February, 1868, at 10 o'clock in 

the forenoon, at the office of the sheriff in the city of Troy, I shall proceed 

to execute an inquest to determine whether Ann Jones, a prisoner now confined 

in said Jail under sentenoe of death, be pregnant and quick with child or no. 

Dated Troy, January 30, 1868. 

^ M. V. A. FONDA, 

Sheriff of Rensselaer county. 



No. 265. 

DISTBIGT ▲TTOBNBT'S SUBPCBNA ON SUOH DfQUBST. 

See ante. Vol. I, p. 396. 

The people of the State of New Tork, to Edwin Sears, Greeting : 

We command you that, all business and excuses being laid aside, you be and 
appear at the sheriff's office, in the jail of the county of Rensselaer, in the city of 
Troy, on the 4th day of February, 1868, a{ 10 o'clock in the forenoon of that 
day, to testify and give evidence upon an inquest then and there to be taken 
before M. Y. A. Fonda, sheriff of said county, to determine whether A B, a 
prisoner therein confined and now under sentence of death, be insane or no [or 
h% pregnant and qu/ick toith child or no], and hereof fail not at your peril. 

Witness our said district attorney of the said county of Rensselaer, at the 
city of Troy in said county, this 1st day of February, 1868. 

ANSON BINGHAM, District Attorney. 



No. 266. 

iKQuisinoN nr bboaed to sakitt or teb pbisokbb. 

See ante. Vol. I, p. 397. 

State of New Tork, county of Rensselaer, ss : 

An inquisition taken before the undersigned, M. V. A. Fonda, sheriff of the 
county of Rensselaer, with the ooncurrence of Hon. Charles R. IngaUs the justice 
of the supreme court, before whom John Doe, now confined in jail of the said 
county under sentence of death was convicted, at the said jail on the 5th day of 
February, 1868, upon the oaths and affinnations of A B» ibc. [hen sMs ihB 
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nanwt 0/ the jurors], twelve electors of the eaid conntj sanmioiied hj me to 
inquire w to the sanity of the ssid John D^. The said jurors being etch duly 
Bwom and charged to inquire, touching the aanitj of the said prisoner, do upon 
their oKths and afBnnatioiui say that the sud John Doe is of sane mind, [or w 
not in a tound ttate of mind, but it of intaju mind.'] 

In witness whereof, we the said sheriff as well as the said jorora have to 
this inquisition set our hands and seals at the time and place afbresud. 
M. T. A. FONDA, 

Sheriff, [l. s.] 
AB, [L.S.] 
C D, [l. s.] Ice. 



A siMiLAB urQuiBinoir iif tsb cabb or a nMasAxr fiiulb ntnomE. 

See ante. Vol. I, p. 397. 

State of New Tork, county of Keneselaer, sa: 

An inquisition taken before the undersigned, M. V. A. Fonda, sheriff of the 
county of Rensselaer, at the jul in said county, on the 5th day of Febnuiy, 
1868, upon the oaths and afflrmations of A B and C D, etc., six physicians of 
said county, summoned by me to examine whether Ann Smith, a prisoner, now 
confined in said jail, under sentence of death, be pregnant and quick with child 
or no ; and the said jurors being each sworn and charged to enquire whether the 
Bud Ann Smith be pregnant and quick with child, and upon their oaths and 
affirmations say that the #aid Ann Smith is now pr^iiant and quick with child 
[or it not pregnant and qatck teith chUd] , 

In witness whereof, we, the said sheriff as well as the said jurors, have to 
this inquisition set our hands and seals, at the time and place aforesaid. 

M.V. A. FONDA, [l. s.] 

Sheriff of Rensselaer county. 

A B, [L. 8.] 

C D, [L. s.] 

ftc., ic., Jbc. 



No. 268. 

OATH TO JU&ORS ON FOKIOOIIfS IXaVISTS. 

See ante, Vol. I, p. 306. 

I each for yourself swear, that you will well and troly enquire wfaetlier 
iaoner nowhere be of sane mind or no [or beprtgnant and quidcmtk 
1], and that you will true inquest make thereof according to the 
> help you Qod. 
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No. 269. 

OATH TO WITKBSS. 

See ante» Vol. I, p. 396. 

» 

The eridenoe you shall give touching the sanity of A B, the prisoner now 
here [or toHether the prisoner now Jure be pregnant imd quick toUh chUd or nof], 
shall he the truth, the whole truth and nothing hut the truth, so help you Qod. 



No. 270. 

WAKftAKT OF BXBCUTIOK. 

See ante, Vol. I, p. 418. 

State of New Tork, oounty of Rensselaer, ss : 

To the sheriff of the oounty of Rensselaer in the State of New Tork. 

Whereas at a court of oyer and terminer, held in axld for the oounty of 
Rensselaer at the court house in the city of Troy, on the 5th day of March, in 
the year of our Lord, one thousand eight hundred and fifty-five, Arthur 
McMahon reoeiyed sentence of death for the offence of haying murdered Eliza- 
heth McMahon, his wife, in his indictment mentioned, haying on the third day 
of said March heen found guilty of said offence hy the verdict of a Jury. 

Now it is herehy ordered that execution of the said sentence he made and 
done upon him, the said Arthur McMahon, on Friday the twenty-ninth day of 
April, one thousand eight hundred and fifty-five, hetweeo the hours of ten 
o'dock in the forenoon, and three o'clock in the afternoon of that day, hy hang- 
ing the said Arthur McMahon hy the neck until he he dead, within the walk of 
the prison of the said county of Rensselaer, or within a yard or enclosure 
adjoining said prison, in pursuance of the statute in such case made and provided. 

Given under our hands and seals this fifth day of March, in the year of our 
Lord, one thousand eight hundred and fifty-five. 

WM. B. WRIGHT, Justice, [l. 8.] 
HENRT E. DENNISON, [l. s.] 
WM. H. SNYDER, [l. s.] 

Justices of Sessions. 



No. 271. 

CBETIFIGATB OP BXBCUTIOlr OP A CRIMINAL. 

See ante, Vol. I, p. 418. 

State of New Tork, county of Rensselaer, ss : 

We, the sheriff of the county of Rensselaer and the other puhlic officers 
and persons whose names are hereto suhscrihed, do certify that John Doe, who 

C. p. Voli. n— 35. 
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WAS sentenced by the court of ojer and terminer, held in and for the conntj of 
Rensselaer, on the 1st day of January, 1868, to be executed thia day, between 
the hours of ten o'clock in the forenoon and three o'clock in the afternoon, was, 
at the time mentioned, executed by hanging by the neck until he was dead, 
within the walls of the prison of said county [or within the yard adjoining the 
prison of the said county] ; and we, the undersigned, do certify that we wit- 
nessed the said execution, and that the same was conducted and performed in 
conformity to the proTisions of the law of tiiis State concerning capital punish- 
ment and of the said sentence. 

In witness whereof we haye, at the said prison, subscribed our names hereto, 
this 19th day of February, 1868. 

M. V. A. FONDA, Sheriff. 

J. ROMEYN, County Judge. 

R. A. LOTTRIDGE, District Attorney. 

A B^ D, Ac. 



No. 272. 

OBKXEiJL OBDXa OF OONTIKUAKOK AT GOUBT 07 OBSSIOI^. 

See ante. Vol. I, p. 425. 

Ordered^ That all recognizances now on file for the appearance of any per- 
son at this court and not otherwise disposed o^ be and the same are hereby 
continued to the next court of sessions. 

Ordered, That all indictments now on file and triable in thi^ court, be and 
the same are hereby respited and continued to the next court of sessions^ to be 
held in and for the county of Rensselaer. 

Ordered^ That all indictments now on file and not triable in this coiirt, be 
and the same are hereby respited and continued to the next court of oyer and 
terminer, to be held in and for ^e county of Rensselaer. 



No. 273. 

6BNB&AL OBDBB OP OONTUniANCB AT OOUBT OP OTBB AXD TBBmiTBB. 

See ante. Vol. I, p. 274. 

Ordered, That all recognizances now on file for the appearance of any per- 
son at this court, and not otherwise disposed of, be and the same are hereby 
continued to the next court of oyer and terminer, to be held in and for the 
county of Rensselaer. 
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Ordered, That all indictments now on file and not triable in the court of 
sessions, be and the same are hereby respited and continued to the next court of 
oyer and terminer, to be held in and for the county of Rensselaer. 

Ordered, That all indictments now on file and triable in the court of ses- 
sions, be and the same are hereby respited and continued to the next court of 
sessions, to be held in and for the said county of Rensselaer. 



No. 274. 

DISTBIOT ATTOBNBT'S STATBMENT OP CONYICTIOKS. 

See ante Vol. I, p. 423. 

The following is a statement of the oonyictions for criminal offences, and 
of which said following named persons were found or plead guilty at the court 
of sessions held in and for the county of Rensselaer, at the court-house in the 
city of Troy, on the first Monday of January, 1868. 

John Jackson having been indicted for [see the forme immediately foUawing 
thie precedent etating varioue offences'} . 

R. A. LOTTRIDGE, 

District Attorney. 

[Generally speaking, it will be more couvenient, and more likely to insure 
accuracy, to recite the charging part of the indictment, omitting only the 
synonymous words which it sometimes contains. Thus, in a case of perjury, 
where the indictment necessarily contains very sjKxdal ayerments, the statement 
of conviction may be in the following form] : 

John Jackson having been mdicted, for that, at a circuit court held at, &c., 
in and for the county of , on the day of 18 , a 

certain issue joined in the supreme court, between Thomas Stiles, plaintiff, and 
John Doe, deiandant, in a plea of trespass on the case, came on to be tried before 
the said circuit court, and a jury of the county then and there duly empanneled 
and sworn; and that the said John Jackson was then and there produced as a 
witness by and on behalf of the said John Doe, and was then and there duly 
sworn according to law, &c. [reciting the substantial part of the indictment] ; 
and having been duly tried by a jury, and found guilty of the offence of which 
he was so indicted, he is thereupon by the court here sentenced to imprisonment 
in the state prison at Auburn for three years. 

• 
^[A similar form will be necessary in stating convictions for dueUng, chal- 
lenges to fight, Wfilawful marriages, incest, bribery and many other offences, par- 
ticularly misdemeanors of all kinds, in which special averments are necessary to 
describe the offence. 

There are some cases in which an abbreviated form may be adopted, of 
which the following are examples :] 
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Jfuftier. 

John Jackson, haTing been dnly tried by a jury and found guilty of murder, 
for wMch he had been mdicted, m fi^oniously killing Thomas Stiles, on the 
day of , at the town of , in the county of , 

by feloniously shooting the said Stiles with a pistol loaded with gunpowder and 
ball, he is sentenced, &c. 

Arwn in the Fvnt Degru. 

James Jackson, haying been duly tried by a juiy, and found guilty of arson 
in the first degree, for which he had been indicted, in willfully and feloniously 
burning, in the night time, on the day of . , , at the town of 

, in the county of , the dwelling house of John Stiles, in whidi 

there was at the time a human being, to wit, Nancy Stiles, he is sentenced to be 
hung, etc. 

MamlaughUr. 

James Williams, haying been duly tried by a jury, and found guilty of man- 
slaughter in the first degree [or whaUver degree voaa found by the juryl^ for 
which he had been indicted, in killing John Doe, on the day of , , 

at the, town of , in the county of , by stabbing him with a 

knife, while he, the said James Williams, was engaged in the perpetration of a 
burgla^ upon the house of the said John Doe, he is sentenced to imprisonment 
in the State prison at Sing Sing for and during his natural life. 

[The yarious degrees of manslau^ter depend so much on the cireumstances 
of each case that, as a general rule, the form of reciting the charging part of the 
indictment, as giyen before in the case of perjwry^ had better be adopted, as there 
will be much less liability to mistake.] 

Bape, 

James Jackson haying been duly tried by a jury, and found guilty of rape, 
for which' he had been indicted, in carnally and unlawfully knowing Julia Jones, 
a female child under the age of ten years, on the day of , , at the 

town of , in the county of , he is sentenced to imprisonment 

in the State prison at Auburn for ten years. 

jisaauU toUh Intent to XiU. 

James Thomas haying been duly tried by a jury, and found guilty of shoot- 
ing a pistol loaded with gunpowder and ball at William Townsend, on the, etc., 
at the town, etc., with intent to kill the said Townsend, for which he had been 
indicted, he is sentenced, etc. 

■ 

Aaon. 

John Jackson haymg been duly tried by a jury, and found guilty of arson 
in the second degree, for which he had hem indicted, in willfully burning the 
inhabited dwelling house of Thomas Stiles, on the day of *, at the 

town, etc., in which dwelling house there was at the time a human being, to wit, 
William Jones, he is sentenced, etc. 
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Larctny. 

John Jackson haying been duly tried bj a jury, and found guilty of having, 
on the; &o., at the town, Ac., Moniously taken and carried away one gold watch 
of the value of , the personal property of William Jones, for 

which offence he had been indicted, he is sentenced to imprisonment, &c. 

Pocket Picking. 

John Jackson having been duly tried by a jury, and found guilty of having, 
on the, &c., at th^ town, &c., feloniously stolen, , from the 

person of William Jones, one gold watch of the value of twentyHBiz dollars, for 
which offence he had been indicted, he is sentenced, &c. 

JUceioing Stoien Goods. 

John Jackson having been duly tried by a jury, and found guilty of having, 
on the, &C.J in the town, Ac., received of and from one Thomas Willson one 
silver watch of the value of twenty dollars, the personal property of William 
Jones, which had been theretofore feloniously stolen by the said Thomas Willson 
from the said William Jones, for which offence he had been indicted, he is 
sentenced, &c. 

AtsauLt and Battery, 

John Jackson having been indicted for unlawfully assaulting, striking and 
beating Thomas Jones, on the, &c., at the town of, &c., and having been duly 
tried by a jury on the said indictment, and ibund guilty, he is sentenced to six 
months' imprisonment in the county jail. 

[When the conviction is founded on a plea of confession, the commencement 
of the form should vary from those before given, and should be thus :] 

John Jackson having been indicted for larceny, in having, on the 

, , at the town of, tc., feloniously stolen, taken and 

carried away one gold watch of the value of twenty-slz dollars, the personal 
property of William Jones, and on being arraigned upon the said indictment 
having confessed the said offence, and pleaded guilty to the said indictment, he 
is sentenced, to. 

[Where there are several counts in an indictment, intended to describe the 
same offence, the statement of the crime need not be repeated according to the 
formal variations in the different counts, but should be stated once only accord- 
ing to the count which was proved on the trial.] 



No- 275. 

V 

TBAKSO&IPT OF GOKYIGTIOKS AND SBKTBKGSS BT GLBBK OF OOUBT. 

See ante, Vol. I, p. 423. 

[A transcript may and should contain all the convictions had at the same 
term or session of the court. The following will be the form of the caption :] 
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TnuiBcript of the entiries in the miTintiw of the oonrt of sessionfl^ hdd at the 
court-house, in the town of , in and for the county of , 

on the day of , one thousand eight hundred and , 

hy and hefore . county judge, and esquires, justices 

of the sessions of the county, of all oonyictions ibr criminal offieau^ss had 
at the said court, and of the sentences thereon. 

[The minutes of the judgment or oonyiction and of the sentence are then 
to he copied separately.] 

[The minutes of the trial are not required hy law, and are of no use, 
and the practice of some clerks of copying out those minutes containing the 
names of jurors and witnesses is altogdiier irregular and improper.] 

[After entering all the convsctions and sentences, the foUowmg certificate 
diould he added:] 

I, , elerk of the county of , do herehy certify tiiat the 

foregoing is a true and correct transeript of aU the convic^ons for Griminal 
offences had at the court of , held in and for said county, 

on the , as entered in <he minutes of the said court kept by 

me, as the clerk thereof and of the sentences therecm. 

In witness whereof I haye' hereunto subscribed my name and affixed the 
seal of my ofQoe, the day of , 18 . 

[In the city and county of New York, the derk of the criminal courts will 
of course describe his official character according to the fact, and the ckirks of 
all other criminal courts of record will also use their peculiar official titles in 
this certificate.] 



No. 276. 

olbbk's statbmbkt in skoabd to indiotments at cbiminal oou&ts to bb 

trajtsmittbd to thb sbobbtaat of 8tatb. 

See ante, Vol. I, p. 423. 

Statement of the number of indictments tried at the court of , 

held at the court house in the , in and for the county of , on 

the day of , in the year one thousand eight hundred and , 

by and before , Esquire, justice of supreme court of the 

judicial circuit, and and , justices of the sessions of the 

said county, and also the number of indictments pending in the said court against 
persons who were discharged during the session of the said court without trial. 

The whole number of indictments tried at the said court was 
Of which was for murder, in which the defendant was 
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Three for grand laroen j, ia two of which the defepdants were , 

and in one he was 

FiTe for petit larceny, in whioh aJU the defendants were 

One for obtaining monej under false pretences, in which the defendant 
was 

One for misdemeanor, in keeping a disorderly house, in which the defendant 
was 

One for assault and battery, in which the defendant was 

That the whole number in which conyictions were had was , and the 

whole number in which the defendant was acquitted was 

That the whole number of indictments on which persons were discharged 
without trial during the session of the said court was 

Of which was for assault and battery. 

And were for larceny.* 

[Or, And that no person was discharged at the said court without trial.] 

There were also two persons oonricted at the said court upon their own 
confession and plea of guilty, one of whom was indicted fer , and 

the other for 

I, , clerk of the county of , and clerk of the 

oomrt of oyer and temuner, held in and for the county of , on the 

day of 9 18 , do hereby certify that the foregoing is a true and 

correct statement of the number of indictments tried at the said court, and of 
the number of indictments against persons who were discharged at the said 
court without trial. 

In witness whereo|^ I have hereunto subscribed my name, and affixed the 
seal of my ofQce, this day of , 18 . 

[This ferm will of course be varied according to the style and name of the 
court, whether of sessions, oyer and terminer, mayor's coutt, recorder's court or 
otherwise, and according to the official title of derk.} 



No. 277. 

OLBEK'S BBTURK op GKHTIFICATBS of OOirnCTIOK MADl BT GOUBTS OF 8PB0IAL 

asssiONS. 

See ante. Vol. I, p. 219. 

A return of copies of all certificatea of oon?ictionB made by courts of special ses- 
sions in the county of , filed with the county derk of the said 
county, smoe the transmission by him of any transcripts of criminal oon- 
TicUons. 

[The oertiflcateB are then to be co^ed verktOm; to which, the fiiUowing 
certificate should be added :] 
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I, y county derk of the oount j of , do hereby 

certify that the preceding are true and correct copies of all certificates of conYio- 
tions made by any court of special sessions^ and filed in my office within the 
period above specified. 

Given under my hand and seal of office^ this day of , 18 • 



INDICTMENTS. 
No. 278. 

CAFTIOK TO IKDIOTMBNT. 

See ante. Vol. 11, p. 111. 

Jit a court of oyer and terminer ^ held at the court house, in the dty of Troy, 
in and for the county of Rensselaer, on the first day of January, in the year of 
our Lord one thousand eight hundred and sixty-eight, before the Honorable 
Charles R. Ingalls, one of the justices of the supreme court of the State of New 
York, together with William R. Defreest and William Moul, Esquires, the 
two justices of the peace of said county, designated according to the statute 
in such case made and provided, as members of the court of sessions, duly 
authorized and empowered by virtue of their respective offices, and by the 
act in such case made and provided, at the time and place aforesaid, to inquire 
by the oath of good and lawful men of the said city and county, and by other 
ways and means, by whom and by which the truth of the matter might be 
better known, of whatsoever treasons, felonies, trespasses, or other crimes and 
misdemeanors, or the accessories to them, in the said dty and county, by whom 
and in what manner soever done or committed, and of every circumstance con- 
cerning the same, and the said treasons, felonies, trespasses, and other crimes 
and misdemeanors to hear and determine. 



No. 279. 

CAPTION AND INDIGTMBKT FOB BOBBBBT. 

See ante. Vol. II, p. 111. 

At a court of sessions held at the court-house, in the dty of Troy, in and for 
the county of Rensselaer, on the first day of January, in the year of our 
Lord one thousand eight hundred and sizty-^ight, before the Hon. Gilbert 
Robertson, Jr., Rensselaer county judge, together with William Defreest 
and William MonI, Esqs., the two justices of the peace of said county. 
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designated, according to the statute in such case made and provided, as 
members of the court of sessions, duly authorized and empowered by vir- 
tue of their respectiye offices, and^ by the act in such case made and pro- 
vided, at the time and place aforesaid, to inquire by the oath of good and 
lawM mba of the said city and county, and by other ways and means, by 
whom and by which the truth of the matter might be better known, of 
whatsoever treasons, felonies, trespasses or other crimes and misdemeanors, 
or the accessories to them in the said city and county, by whom and in 
what manner soever done or committed, and of every circumstanoe con- 
cerning the same, and the said treasons, felonies, trespasses and other 
crimes and misdemeanors to bear and determine. 

lUnsselaer county, ss: 

The jurors of the people of the State of New York, in and for the body of 
the county of Rensselaer aforesaid, to wit : 

good and lawful men of the county of Rensselaer aforesaid, then and there being 
sworn and charged to inquire for the said people of the county of Rensselaer 
aforesaid, upon their oath present that John Doe, late of the town of Green- 
bush, in the county of Rensselaer, on the twentieth day of December, in the 
year of Qur Lord one thousand eight hundred and sixty-seven, with force and 
arms, at the town of Greenbush, in the county of Rensselaer aforesaid, in and 
upon one John Brown, in the peace of Gh>d and the people of the State of New 
York, then and there being, feloniously did make an assault, and him, the said 
John Brown, in bodily fear and danger of his life did put} and then and there 
from the person of him, the said John Brown, and against the will of him the 
said John Brown, by violence to the person of him, the said John Brown, 
feloniously and violently did steal, take and carry away the goods, chattels and 
personal property of the said John Brown, to wit, one gold watch of the value 
of fifty dollars, agamst the form of the statute in such case made and provided, 
and against the peace of the people of the State of New York and their dignity. 

And the jurors aforesaid, upon their oath aforesaid, do further present, that 
the said John Doe afterwards, to wit, on the twentieth day of December, in the 
year of our Lord one thousand eight hundred and sixty-seven, vnth force and 
arms at the town of Greenbush, in the county of Rensselaer aforesaid, the per- 
sonal property of one John Brown then and there being upon the person of him 
the said John Brown, to wit : one gold watch of the value of fifty dollars, fi*om 
the person of the said John Brown and against the will of him the said John 
Brown, and by violence to the person of him the said John Brown, foloniously 
did steal, take, snatch and carry away, to the great damage of the said John 
Brown, against the form of the statute in such case made and provided, and 
against the peace of the people of the State of New York and their dignity. 

And the jurors aforesaid, upon their oath aforesaid, do further present, that 
the said John Doe afterwards, to wit, on the twentieth day of December, eighteen 
hundred and sixty-seven, at the town of Greenbush in said county of Rensselaer, 
with force and arms, in and upon one John Brown, in the peace of God and of 
the people of the State of New York then and there being, feloniously did make 

C. P. Vol. n.— 36. 
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aa MMftnliy mad then and there from the ptreen of him, the eaid John Brown, 
and agunst the will of him the said John Brown, and by Tiolenoe to the person 
of him the aaid John Brown, forctblj, yiolentlj and felonioadj did steal, take, 
anatch and carrj away, one gold watch of the Talue of fifty dollars, of the goods, 
chattels and personal ^operty of the said John Brown, and to the great damage of 
him the said Jijhn, Brown, against the form oi the statute in such ease made and 
proTided, and agsinst the peace of the peo[de of the State of New York and their 
dignity. 

And the jurors aforesaid, upon their oath aforesaid, do further present, that 
the said John Doe afterwards, to wit, on tlie twentieth day of December, eighteen 
hundred and sixty-seven, with fiorce and arms, at the said town of Greenbosh in 
said county of Kensselaer, in and upon one John Brown, in the peace of €rod 
and of the people of the State of New York, then and there bong, felomoasly 
did maka an assault, and then and there in the presence of him the said John 
Brown, and against the will of the said John Brown, and by viglenoe to the 
person of him the said John Brown, and by putting him the said John Brown, 
in fear of some immediate injury to the person of him the said John Brown, 
Tiolently and feloniously did steal, take and carry away, one gold watch of the 
Talue of fifty dollars, the personal property of him the said John Brown, to the 
great damage of him the said John Brown, against the form of the statute in such 
case made and proTided, and against the peace of the people of the State of New 
York and their dignity. 

R. A. LOTTRTDGB, 

District AttOHM^. 



No. 280. 

imtOfMMIfJ 90B OtTAIVIirO PBOPBBXT 8T FALSB PSBTBlTCn. 

See ante. Vol. II, p. 146. 

In the court of sessions of the county of Renssdaer, of Januaiy term, in 
the year of our Lord one thousand eight hundred and sixty-d^t. 

County of Benaselaer: 

The jurors for the people of the State of New York, in and for the body of 
the county of Rensselaer, bemg then and there sworn and charged, upon their 
oath, present that John Doe, late of the town of Oreenbush, in the county of 
Rensselaer aforesaid, being of an eril disposition, ill-name and fome, and of 
honest oonTersation, and devising and intending by unlawfiil ways and 
to obtam the moneys, vahiable things, goods, chattds, personal property and 
effsets of the honest and good people <^ the State cft New York, to maintain an 
idle and profligate course of life, on the twenty-sixth day of December, in the 
year of our Lord one thousand eight hundred and* sixty-eight, at the town and 
county aforesaid, with force and arms on the day and year last aforesud, with 
intent feloniously to cheat and defraud one John Brown, did then and there 
feloniously, unlawfully, knowingly and designedly, fiJsdy pretend and represent 
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to the Mid John Brown, that [hen Hi ant thefaU$ nprmntatioiM wkiAwtn wuA 
by the accused], and the said John Brown, then and there believing the aatd false 
pretences and representations so made as aforesaid, by the said John Doe, and being 
deoeiTed thereby, was induced, by reason of the fidse pretences and representa- 
tions so made as afiiresaid, to deUrer, and did then and tiliere delirer to the said 
John Doe, twenty barrels of flour, each of the value of ten dollars, of the proper 
moneys, valuable thinge, goods, chattels, personal property and effects of the 
said John Brown, and the said John Doe, did then and there receive and obtain 
the said twenty barrels of flour, each of the value of ten dollars, firom the said 
John Brown, of the proper moneys, valuable things, goods, chattels, personal 
property and effects of the said John Brown, by means of the false |tf etences 
and representations aforesaid, and with intent feloniously to cheat and defraud 
the said John Brown, of the said twenty barrels of flour, each of the value <tf 
ten dollars. 

Whereas in truth and in &ct the said [here negative the rtpreeentatione 
claimed to have heenfahe']. And whereas in &ct and in truth the pretences 
and representations so made as aforesaid, by the said John Doe to the said John 
Brown, was and were in all respects utter^ fidse and untrue, to wit, on the day 
and year last aforesaid, at the town and county aforesaid. And whereas in fiM^t 
and truth the said John Doe well knew the said pretences and representationa 
so by him made as aforesaid to the said John Brown, to be utterbf &]se and 
unfcme at the time of making the same. 

And 80 the jurors aforesaid, upon their oath aforesaid, do say : 

That the said John Doe, by means of the false pretences and repRssenta- 

tions aforesaid, on the day and year last aforesaid, at the town and county 

aforesaid, feloniously, unlawfully, falsely, knowingly and designedly did receive 

and obtain from the said John Brown twenty barrels of flour, each of the value 

of ten dollars, of the proper moneys, valuable things, goods, chattels, personal 

property and eflects of the said John Brown, with intent feloniously to cheat 

and defriud the said John Brown of the same, against the form of the statute 

in such case made and provided, and against the peace of the people of the 

State of New York and their dignity. 

ROBERT A. LOTTRIDGE, 

District Attorney. 



No. 281. 

IKDIOTMANT F0& SILLINQ UQUOB WITBOCT ▲ UOBNAn. 

■ 

See ante. Vol. 11, p. 15C. 

In the oourt of sessions of the oovniy of Benasdaer, of Jaanary tenn, in 
the year of oor Lord <me thonsaad ei^ hundred and sizly-eig^t. 

Oounty of Rensselaer, ss : 

The jurors for the people of the State of New Tork, in and for the body of 
the county of Rensselaer, being then and there sworn and chai^Ml, upon their 
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oftthy present that John Doe^ late of the town of Greenbush, in the county of 
Bensselaer aforesaid, on the twentj-eixth day of December, in the year of onr 
Lord one thousand eight hundred and sixty-seven, at the town of Greenbush, and 
in the county aforesaid, with force and arms unlawfully did sell and cause to be 
sold strong and sjnrituous liquors and wines, in quantities less than five gallons at 
a time, by retail, to John Brown, and to diyers other persons to the jurors afore- 
said unknown, and did deUrer and cause to be delivered in pursuance of such 
sale to said John Brown, and to said divers other persons to the jurors 
unknown, said strong and spirituons liquors and wines, to wit, one pint of 
brandy, one pint of rum, one pint of whiskey, one pint of gin, one pint of cor- 
dial, one pint of bitters, one pint of strong beer, without having a license there- 
for, or being authorised thereto by law, contrary to the fonn of the statute in 
such case made and provided, and against the peace of the people of the State 
of New York and their dignity. 

And the jurors aforesaid, upon their oath aforesaid, do further present, that 
the said John Doe afterwards, and on the day and year and at the place afore- 
said, with force and arms unlawfully did sell and cause to be sold, strong and 
spirituous liquors and wines in quantities less than five gallons at a time, by 
retail, to divers citiaens of this State, and to divers persons to the jurors afore- 
said unknown, and did deliver and did cause to^be delivered in pursuance of 
such sale to said divers dtisens of this State and to said divers persons to the 
jurors aforesaid unknown, said strong and spirituous liquors and wines, to wit : 
one pint of brandy, one pint of rum, one pint of gin, one pint of whiskey, one 
|ant oi^sordial, one pint of bitters, one pint of wine, one pint of strong beer, 
without having obtained a license. therefor, and without being authorized thereto 
by law, contrary to the form of the statute in such case made and provided, and 
against the peace of the people of the State of New York and their dignity. 

ROBERT A. LOTTRIDGE, 

District Attorney. 



No. 282. 

INDIOTMXNT FOB SBLLma LIQUOR ON SUNDAT. 

See ante, Vol. TI, p. 156. 

In the court of sessions of the county of Rensselaer, of January term, in 
the year of our Lord one thousand eight hundred and sixty-eight. 

Oounty of Renssehier, ss : 

The jurors for the people of the State of New York, in and for the body of 
the county of Rensselaer, being then and there sworn and charged, upon their 
oath, present, that John Doe, late of the tovni of Greenbush in the county of 
Rensselaer aforesaid, being then and there duly licensed to sell liquors according 
to the statute in such case made and provided, did on Sunday, to wit: on the 
twenty-sixth day of December, in the year of our Lord one thousand eight hun- 
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drad and sizty-ieven, at the gaid town of Greenbnsh and in the county afore- 
said, with force and anna unlawftillj sell and cause to be sold intoxicating liquors 
to John Brown, and to divers other persons, to the jurors aforesaid unknown, 
and did deliyer and cause to be detiyered in pursuance of such sale to said John 
Brown, and to said diyers other persons to the jurors unknown, said intoxicating 
liquors, to wit: one pint of brandy, one pint of rum, one pint of whiskey, one 
pint of gin, one pint of cordial, one pint of bitters, one pint of strong beer, con- 
trary to the form of the statute in such case made and proyided, and against the 
peice of the people of the State of New York and their dignity. 

And the jurors aforesaid, upon their oath aforesaid, do further present, that 
the said John Doe, then and there being duly licensed to sell liquors, according 
to the statute in such case made and provided, did afterwards to wit : on Sunday, 
and on the day and year and at the place aforesaid, with force and arms unlaw- 
fully seU and cause to be sold intoxicating liquors to diyers citiaens of this State, 
and to diyers persona to the jurors unknown, and did deliyer and did cause to 
be deliyered in pursuance of such sale, to said diyers citizens of this State and to 
said diyers persons to the jurors aforesaid unknown, said intoxicating liquors, to 
wit : one pint of brandy, one pint of rum, one pint of gin, one pint of whiskey, 
one put of cordial^ one* pint of bitters, one pint of wine, one pint of strong beer, 
contrary to the form of the statute in such case made and provided, and against 
the peace of the people of the State of New York and their dignity. 

ROBERT A. LOTTRIDGE, 

District Attorney. 



No. 283. 

UfDICTMSKT rOB KSEPIWO A BAWDY HOUSB. 

See ante. Vol. II, p. 143. 

That John Doe, late of the town of Qreenbush, in the county of Rensselaer 
aforesaid, on the twenty-sixth day of December, in the year of our Lord one 
thousand eight hundred and sixty-seven, and on divers other days and times 
between that day and the day of the taking of this inquisition, with force. and 
arms, at the town of Greenbush, in the county of Rensselaer aforesaid, unlaw- 
fully and wickedly did keep and maintain a ^certain common bawdy house, and 
in the said house for filthy lucre and gain, certain persons as well men as women, 
of evil name and fame, and of dishonest conversation, on the days and times 
aforesaid, as well in the night as in the day, there unlawfully and wickedly did 
receive and entertain, and in which said house, the said men and women, by 
the consent and procurement of the said John Doe, on the days and times afore- 
said, there did commit whoredom, whereby divers unlawful assemblies, riots, 
routs, affirays, disturbances and violations of the peace of the people of the State 
of New York, and dreadfbl filthy and lewd ofiences in the same house, on the 
days and times aforesaid, as well in the night as in the day, were there com- 
mitted and perpetrated to the great damage and common nuisance of all the good 
people of the State of New York, in manifest destruction, ruination and subver- 
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aon oC youth Mid otiier people, in iiieir mttmen, oonTCioation, estate aaA ebe- 
dienoe, and agunet the peace of the aaid people of the Stftte of New York» and 
their dsgnitj. 

And the jurors aiiHesaid, iqKNH ihmr oeth aforesaid, do fbrther praoent thai 
the said John Doe, on the twenty-sixth day of Deoemher, in the year of our 
Lord one thonsand eig^ hundred and jnxty-seren almsaid, and on the other 
days and tunes aftHresaid, with fi>roe and anns at the town of Greeaboah in the 
county of Benssdaer aloresaid, a certain oonunon, noisy, iil-governed, and dis- 
orderly house, nnlan^fully and wickedly did keep and maintain, and in and about 
the said house, fox filthy lucre and gain, certain eril disposed persons, as wel 
men as wdnsn, of evil name and fiuue and oonTersatiQn, to frequent and oosae 
together en the days and times aforesaid, there to be and remaiii drinidng, tip- 
pling, coning, swearings quarrdling and otherwise misbehsiring themselTes!, 
unlAwiuliy and wickedly did permit and suffiar to the great damage and eonanon 
nuisance of all the good people of the aaid State of New York, in maniftsi 
destruction, ruination and subrersion of youth and other people in their man- 
ners, oonrersation. estate and obedience, and against the peaceof the said pi<^ 
oi the State of New York, and their di^y. 



Am 



No, 284. . 

INOICTMEKT FOB FOBGSST, PASSIXO COUKTEBrSIT XOTBS. 

See ante, Vol. II, p. 144. 

In the court of sessions of the county of Rensselaer, of January term, in the 
year of our Lord, one thousand eight hundred and sixty-eight. 

County of Rensselaer, ss. 

The jurors for the people of the State of New York, in and for the body of 
the county of Rensselaer, being then and there sworn and charged upon their 
oath, present, that John Doe, late of the town of Greenbosh in the county of 
Rensselaer aforesaid, on the twenty-nxth day of January, in the year of our 
Lord one thousand eight hundred and sixty-eight, with force and arms at the 
said town of Qreenbosh in the county of RensseUer aforesaid, feloniously had 
in his custody and possession, and did receive from some person or persona to the 
jan»8 aforesaid unknown, a certain fiJse, forged and counterfoited negotiaUe 
promisaory not^, for the payment of money, commonly called a bank note, pur- 
porting to have been issu^ by a certain corporation or company, called the 
Mutual Bank of Troy, duly authorized for that purpose by the lawa of the StaAe 
of New York, which said last mentioned folse, fogged and counterfoited negotiable 
pnMmssory note for the payment of money, is as follows, that is to say [Acre 
insert ocpy of the noU}, with intention to utter and pass the same as true, and 
to permit, cause and procure the same to be so uttered and passed, with the 
intent to injure and defraud one John Brown, and divers other persons to the 
jurors aforesaid unknown,' he, the said John Doe, then and there well knowing 
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the Bikl last meniiaiied fklBe, forged and Mtmtorfoited promifisorj note, I6r tbe 
pftTment of monej to be false, forged and counterfeited as aforesaid, against tke 
form of the statute in such case made and provided, and against the peace of the 
people of the State of New York and their dignity. 

And the Jurors aforesaid, upon their oath aforesaid, do further present, tbat 
the said John Doe afterwards, to wit, on the day and year last aforesaid, with 
foree and arms, at the town of Greenhush and county aforesaid, feloniously 
and falsely did utter and publish as true, with intent to ii^ure and defraud the 
said John Brown and dirers other persons to the Jurors albresaid unknown, a 
eertain other false, forged and counterfeited negotiable promissory note for the 
payment of money, commonly called a bank note, purporting to have been issued 
by a certain corporation or company called the Mutual Bank of Troy, duly 
authorized for that purpose by the laws of the State of New York, which said 
last mentioned fidse, forged and counterfeited negotiable promissory note for the 
payment of money, is as follows : that is to say, 

{Hen insert copy of the note.y 
the said John Doe, at the same time he so uttered and published the said last 
mentioned false, forged and counterfeited negotiable promissory note for the 
payment of money as aforesaid, then and there well knowing the same to be 
false, forged and counterfeited, against the form of the statute in such case made 
and provided, and against the peace of the people of the State of New York and 
their dignity. 

ROBERT A. LOTTRIDGE, 

District Attorney. 



Na 285. 

iiniiOTMBKT nm graitd labcsvt. 
See ante. Vol. II, p. 150. 

* * * present, that John Doe, late of the town of Greenbush (and in the 
county of Rensselaer aforesaid), heretofore, to wit : on the first day of January, 
in the year of our Lord one thousand eiglit hundred and sixty-eight, with force 
and arms, at the town of Greenbush and in the county of Rensselaer aforo- 
said, one gold watch of the value of fifty dollars, of the goods, chattels and 
property of one John Brown, then and there being found, feloniously did steal, 
take and carry away, to the great damage of the said John Brown, against 
the form of the statute in such case made and provided, and against the peace 
of the people of the State of New York and their dignity. 

And the jurors aforesaid, upon their oath aforesaid, do further present that 
the said John Doe afterwards, to wit, on the same day and year last aforesaid, 
with force and arms, at the town of Greenbush, in the county of Rensselaer 
aforesaid, one gold watch of the value of fifty dollars, of the goods, chattels 
and property of some person or persons to the jurors aforesaid unknown, then 
and there being found, feloniously did steal, take and carry away, to the great 
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damage of the Baid person or persons unknown, against, the form of the statute 
in such case made and proyided, and against the peace of the people of the State 
of New York and their dignity. 

R. A. LOTTRIDGE, 

District Attomej. 

IFor preeedentB for charging the offence in indictmmU for other offenets^ 
see the forme for the etatement of offencee under the titk of forms for warrants 
in the preceding pt^g^, JhUe, p, 295.] 



No. 286. 

RBGORD OF INDICTXBNT AND OOKYICTION. 

See ante, Vol. I, p. 402. 

Rensselaer county, ss : 

Be it remembered that at a court of oyer and terminer, held at the court 
house, in the dty of Troy, in and for the county of Rensselaer, on the first 
Monday of January, in the year of our Lord one thousand eight hundred and 
sixty-^ight, before the Honorable Charles R. Ingalls, one of the justices of the 
supreme court of the State of New York, together with Rufus Wait and Jared A. 
Wells, Esquires, the two justices of the peace of said county, designated, according 
to the statute in such case made and proTided, as members of the court of sessions, 
duly authorized and empowered by lirtue of their respectire ofSces, and by the 
act in such case made and provided, at the time and place aforesaid, to inquire 
by the oath of good and lawful men of the said city and county, and by other 
ways and means, by whom and by which the truth of the matter might be 
better known, of whatsoever treasons, felonies, trespasses, or other crimes and 
misdemeanors, or the accessories to them, in the said city and county, by whom 
and in what manner soever done or committed, and of every circumstance con- 
cerning the same, and the said treasons, felonies, trespasses and other crimes 
and misdemeanors to hear and determine by the oath of the jurors for the 
people of the State of New York, in and for the body of the county of Rens- 
selaer, to wit, [insert names of grand jurors'], then and there being sworn 
and charged, upon their oath to inquire for the people of the State of New 
York, in and for the body of the county of Rensselaer aforesaid, it is pre- 
sented that heretofore, to wit : on the tenth day of August, in the year of our 
Lord one thousand eight hundred and sixty-seven, with force and arms, at the 
town of Oreenbush, and in the county of Rensselaer aforesaid, John Doe of the 
said town of Greenbush in the county aforesaid, did [here insert the allegations 
in the indictment'] . 

And afterwards, to wit, at the court of sessions, held at the court house, in 
the city of Troy, in and for the county of Rensselaer, on the twentieth day of 
October, in the year of our Lord one thousand eight hundred and sixty-seven. 



INDICTMENTS. 401 

before the Honorable Gilbert Robertson, jr., conntj judge of B&id coontj of 
Rensselaer, together with Rufus Wait and Jared A. Wells, Esquires, the 
two justices of the peace of said county, designated, according to the statute 
in such case nuMle and provided, as members pf the court of sessions, duly 
authorized and empowered by virtue of their respective offices, and by the 
act in such case made and provided, at the time and place aforesaid, to inquire 
by the oath of good and lawful men of the said city and county, and by other 
ways and means, by whom and by which the truth of the matter might be 
better known, of whatsoever treasons, felonies, trespasses or other crimes and 
misdemeanors, or the accessories to them in the said city and county, by whom, 
and in what manner soever done or committed, and of every circumstuioe con- 
cerning the same, and the said treasons, felonies, trespasses and other crimes 
and misdemeanors to hear and determine, came the said John Doe in his own 
proper person, and being brought to the bar here in his own proper person, and 
forthwith concerning the premises in the said indictment abore specified, and 
charged on him as above, being asked whether he demanded a trial upon the said 
indictment, answered that he did require a trial thereon, and says that he is not 
guilty thereof, and thereupon for good and ill is put upon the country. 

And Robert A. Lottridge, district attorney for the county of Rensselaer, 
who prosecutes for the people of the State of New York, in their behalf, doth 
the like and afterwards, to wit : at the court of sessions held in and for the said 
county of Rensselaer, at the court house in the city of Troy, on the twenty- 
first day of January, in the year of our Lord one thousand eight hundred and 
sixty-eight, before the said Gilbert Robertson, Jr., Rensselaer county judge, and 
the said justices above named, to wit : Rufus S. Wait and Jared A. Wells and 
others, their fellows aforesaid, comes the said John Doe, and the said Robert A. 
Lottridge likewise comes ; therefore let a jury thereupon immediately come before 
the judge and justices last above mentioned, and others their fellows afore- 
said, of firee and lawfiil men of the said county, each of whom hath, &c., by 
whom the truth of the matter may be better known, and who are not of kin to 
the said John Doe, to recognize upon their oath whether the said John Doe 
be guilty of the burglary and felony in the indictment aforesaid above specified, 
or not guilty. 

And the jurors of the said jury, by Gerothman W. Cornell, Esq., sheriff of 
the said county of Rensselaer, for this purpose empanneled, and returned, to 
wit: {insert name$ (^ fetit jwror$y] who being called oome, and who being then 
and there elected, tried and sworn, well and truly to try and true deliverance 
make between the people of the State of New York and the said John Doe, then 
At the bar, whom they should have in charge upon the said indictment, and a 
true verdict give according to evidence, upon their oath say that the said John 
Doe is guilty of the burglary and felony above charged in the form aforesaid, as 
by the indictment aforesaid, is above alleged against him. 

And upon this it is demanded of the said John Doe, whether he hath or 
knoweth anything to say, wherefore the said judge and justices here, ought not, 
upon the premises and verdict aforesaid, to proceed to judgment against him, 
who nothhig further saith, unless as before he has said. Whereupon all and 
ainguiar the premises, being seen, and by the same judge and justices here fully 
understood, it is considered by the said judge and juatioes, that the said Jolm 

G P. Vol, 11—87. 
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Doe for the hur^ary and felonj BfynstAAy be imprifloned in the State prison at 
Clinton, for the term of five years. 

R. A. LOTTRIDaB, 

District Attorney. 

« 

(For Jadgmeht reoohi on c^cmvictieh IR^r iatirdist. See 4 Parker, 996.) 



WRITS OF ERROR AND CiaiTIOBAEI, BILLS OF EXCEP- 

TiOJfS, ETO. 

No. 287. 



WftIT OF CVRTIOBABI TO BSKOYB COKVIOTION ON IMDICmNT FROM THE OOURT 

OP SB3SI0NS TO THS STTPREMil OOU£T. 



See ante. Vol. I, p. 427, et ieq. 
Supreme Court. 



Stephen Costar, plaintiff in error, 

The People of the State off New York, 
defendants in error. 



Writ of certiorari. 



The pebple of the State of New Toi%, to otir judges and jnsticeB <if the 
[L. 8.] court of sessidns in and fi>r the county of Renssdaer : 

We, haring been informed that Stephen Costtr was latdy, in a court of 

sessions held in and for said county, convicted of grand larceny, loid being 

wUling for certain causes to be certified of said conviction and of the complaint, 

proceedings and judgment against the said Stephen Costar, do command you that 

the said compliant, proceedings, and judgment, and affldaiits, and preoeedings 

on motion for a new trial, with all things touching the same, you send to ova* 

justices of our supreme court, under the seal of said court, and that youoanse 

this writ and yOur rettim to be filed in the oifice of the olerk of our Inipremft 

court, at the clerk's office in the city of Troy, without delay. 

Witness, Hon. Charles R. Ingalls, one of the justices of the supreme court of 

the State of New York, at the court-house in the dty of Troy, this fifteenth d»y 

of Norember, 1868. 

EDWIN BBOWNELI^, Clei^. 

R. A. LoTTBiDGS, District Attorney.- 

Consent is hereby given to the issuing of the above writ without loHher 

notice or motion. 

R. A. PARMERTER, 

Attorney for plaintitf in error. 
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No. 288. 

KBTU&N TO WB;T OF OB&TIOBAEI WHBBB A MOTION HAS 3BBN MADB FOB ▲ 
JgJtW TBIAJ< Oir T0]f GBOUND OF VEWhY DISCOVBBBP BVIDBKCB. 

See ante. Vol. I, p. 445. 

And thereupon the said clerk of the court of fissions makes his return to 
the said writ in the words and figure^ following, to wit : 

The answer of the justices of the court of sessions held in and for ther 
county of Rensselaer within named, a transcript of the record whereof mention 
is within named, with all things touching the same, or in anywise concerning 
the same, we certify under the seal of the said a>urt ifi the justices of the supreme 
court of the State of New York within n^entioned, in a certain schedule to the 
writ annexed as within it is commanded* 

By the court, EPWIN PROWNELL, Clerk. 

Be it remembered, that at a court of oyer and terminer, held at the court- 
house, in the city of Troy, in and for the county of Rensselaer, on the fourth 
Monday of May, in the year of our Lord one thousand eight hundred and sixty- 
seTen, before the Hon. Charles R. Ingalls, one of the justices of the supreme 
court of the State of New York, togetiier with Alson G. Niles and Henry Kirby, 
Esquires, the two justices of the peace of the said county, designated according 
to the statute in such case made and provided, as members of the court of ses- 
sions, duly authorized and esipowered by virtue oi their respective offices, and 
by the act in such case made and provided, at the time and place aforesaid, to 
inquire by the oath of good and lawful men of the said city and county, and by 
other ways and means, by whom and by which the truth of the matter might 
be better known, of whatsoever treasons, felonies, trespasses or other crimes 
and misdemeanors, or the accessories to than in the said city and county, by 
whom and in what manner soever done or committed, and of every circumstance 
concerning the same, and the said treasons, felimies, trespasses and other crimes 
and misdemeanors, to hear and determine by the oath of the jurors /or the 
people of the State of New York in and for the body of the county of Rensse- 
laer, to wit : Ruf^s S. Waite, foreman ; George King, John A. Quackenbush, 
John Barber, John Eirby, Egbert Jolls, Wm. H^ Snyder, Y. B. Jones, John Y. 
Dater, Peter T. Hydom, Ami Brewster, James Ives, Alwnsen N. Green, James 
Euson, David Horton, £. M. Hinsdale, Dennis Shehan, Ralph Howard, John B. 
Townsend, Alex H. Crary and James Mosher, then and there being sworn and 
charged, it was then and there presented as follows, that is to say : 

At a court of oyer and terminer, held at the court-house in the city of 
Troy, in and for the county of Rensselaer, on the fourth Monday of May, in the 
year of our Lord one thousand eight hundred and sixty-seven, before the Hon. 
Charles R. Ingalls, one of the justices of the supreme court of the State of New 
York, together with Alson G. Niles and Henry Kirby, Esquires, the two justices 
'of the peace of said county, designated according to the statute in such case 
made and provided, as members of the court of sessions, duly authorized and 
empowered by virtue of their respective, offices, and by the act in such case 
made and provided, at the time and place aforesaid, to inquire by the oath of 
good and lawful men of the said city and county, and by other ways and means, 
by whom and by which the truth of the matter might be better known, of 
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whatsoever treasons, felonies, trespasses or other crimes and misdemeanors, or 
the accessories to them in the said city and county, by whom and in what man- 
ner soeyer done or conmiitted, and of every circumstance concerning the same, 
and the said treasons, felonies, trespasses, and other crimes and misdemeanors 
to hear and detennine. 

County of Rensselaer, ss: 

The jurors for the people of the State of New York, in and for the body of 
the county of Rensselaer, then and there being duly sworn and charged upon 
their oath, present that Stephen Costar, late of the town of Sandlake, and in 
the county of Rensselaer aforesaid, heretofore, to wit : on the twenty-ninth day 
of September, in the year of our Lord one thousand eight hundred and sixty- 
four, with force and arms, at the town of Athens, and in the county of Greene, 
one bay horse of the value of two hundred and sixty dollars, of the goods, 
chattels and property of one Peter 0. Brando w, then and there being found, 
feloniously did steal, take and lead away, to the great damage of the said Peter 
G. Brandow, against the form of the statute in such case made and provided, 
and against the peace of the people of the State of New York, and their dignity. 

And afterwards, to wit : on the first day of January, in the year of our 
Lord one thousand eight hundred and sixty-five, the said bay horse, of the value 
of two hundred and sixty dollars, so as aforesaid feloniously stolen, taken and 
led away, the said Stephen Costar did feloniously steal, take, bring and lead 
into the town of Sandlake, in the county of Rensselaer aforesaid, and then and 
there at the said town of Sandlake, in the county of Rensselaer aforesaid, on 
the said first day of January, in the year of our Lord one thousand eight hundred 
and sixty-five, then and there feloniously had the said bay horse in his possession 
and custody, contrary to the form of the statute in such case made and provided, 
and against the peace of the people of the State of New York and their dignity. 

And the jurors aforesaid upon their oath aforesaid, do further present that 
the said Stephen Costar, late of the town of Sandlake aforesaid, and in the 
county of Rensselaer aforesaid, afterwards, to wit : on the first day of January, 
in the year of our Lord one thousand eight hundred and sixty-five, with force 
and arms, at the town of Sandlake aforesaid, and in the county of Rensselaer 
aforesaid, one bay horse of the value of two hundred and sixty dollars, of the 
goods, chattels and property of the said Peter G. Brandow, then and there being 
found, feloniously did steal, take and lead away, to the great damage of the said 
Peter G. Brandow, against the form of the statute in such case made and pro- 
vided, and against the peace of the people of the State of New York and their 
dignity. R. A. LOTTRIDGE, District Attorney. 

(/fuforsed.) 

Rensselaer Oyer and Terminer. 

The People 

ogt. 

Stephen Costar. 

iNDiCTMByr FOB Gbakd Laboekt. 

R. A. LoTTBiDOE, District Attorney. 
A True BiU. 
R. S. Wait, Foreman. 
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And the said Stephen Gostar afterwards, to wit : on the twelfth day of Sep- 
temher, 1866, at the place last mentioned, before the justices above named, came 
in his own proper person, and being brought to the bar here in his own proper 
person, and arraigned upon the said indictment, and having heard the said 
indictment read, and being asked whether he demanded a trial upon the said 
indictment answered that he did require a trial thereon, and said he is not guilty 
thereof, and for good and ill was put upon the country. 

And R. A. Lottridge, district attorney for the county of Rensselaer, who 
prosecutes for the people of the State of New York in their behalf doth the like. 

And afterwards, to wit : at the place last mentioned, before the justices 
above named, on the twenty-third day of September, 1866, comes the said 
Stephen Costar, by R. A. Parmenter, his counsel, and the said R. A. Lottridge, 
district attorney, likewise comes. 

Therefore let a jury immediately come before the justices last above men- 
tioned, of free and lawful men of the said county, each of whom hath and by 
whom the truth of the matter may be better known, and who are not of kin to 
the said Stephen Costar, to recognize upon their oath whether the said Stephen 
Costar be guilty of the felony in the indictment aforesaid above specified, or not 
guilty. 

And the jurors of the said jury by Gerothman W. Cornell, Esq., sheriff of 
the said county of Rensselaer, for this purpose empanneled and returned, to wit : 
Calvin Van Salisbury, Holden H. Qary, John J. Sliter, Albert A. Kmg, Joshua 
S. Hakes, Henry Waterbury, Paul Springer, Parker H. Bosworth, Russell Pal- 
mer, Paul K. Davidson, John S. CoUyson and A. G. Colvin. Who being called 
come, and who being then and there elected, tried and* sworn, well and truly to 
try, and true deliverance to make between the people of the State of New York 
and the said Stephen Costar, then at the bar, whom they should have in charge 
upon the said indictment, and a true verdict give according to the evidence. 

And thereupon the trial of the said Stephen Costar was had before the said 
court, and then and there when the people rested, and the defence also rested, 
and the counsel for the respective parties addressed the jury, and upon this, to 
wit: 

At a court of sessions held in and for the county of Rensselaer, at the court- 
house, in the city of Troy, on the 23d day of September, 1866. 

Present — Hon. Gilbert Robbbtson, Jr., Rensselaer County Judge. 

The People ^ 

agt, > IndictfMTU fir grand hremy. 

Stephen Costar. ) 

The court aharge a jury. A constable was sworn according to law, to take 
charge of and keep the said jury. 

Whereupon the said jury retired in the charge of the said officer, and on 
coming into court, upon their oath, say upon their oath aforesaid, that they find 
the said Stephen Costar, the prisoner at the bar, guilty of the larceny as above 
charged in the form aforesaid, as by the indictment aforesaid is above alleged 
against him. 
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And Qpon thia, at the court last aforesaid, at the place last afoMaid, the 
oounsel for the said prisoner, Stephen Gostar, on the 15th day of Octoh^, 1866, 
made and tendered to the justices aforesaid a bill of exceptions, in pursuanee of 
the statute in such case made and proTided, and the siud jnstioes thereupon 
signed and sealed the same. 

^District j^ttome/. 



Beosselaer Goonty Sefisions. 

The People 

agt. 

Stephen Gostar. 



Bm o/exc^tiam. 



At a court of general sessions, held in and for the county of Rensselaeri at &e 
court-house in the city of Troy, before Hon. Gilbert Robertson, Jr., county 
judge of said county, and Alson G. Niles and Henry Elirby, justice^ of the 
peace of said county, designated according to the statute in such case made 
and provided as members of the court of sessions, on the twenty-third day. 
of September, 1866, an indictment against i^e said Stephen Gostar, of whidi 
the annexed, marked A, is a copy, came on to be tried, and a jury having 
been empanneled and sworn, the following testimony was then and there 
given, and the following proceeding were then and there had, to wit : 

Peter G. Brandow, a witness on behalf of the people, being duly sworn, 
testified as follows : I reside at Athens, Greene county ; am a £u*mer. ' On the 
29th September, 1863, 1 was the owner of a bay horse, valued at 9200; he was 
taken on the night of the 29th. [Insert such other testimony and exertions as 
are contained in the bill of exceptions,'] 

The evidence hero closed, and the above was all the evidence taken on 
said trial. 

The court charged the jury, among other things, that the resistance made 
by the prisoner at the time of his arrest by Sergeant Allen upon the bench wsr- 
rant, was competent evidence tending to prove the guilt of the prisoner, and 
might be considered by them for that purpose. To which portion of said charge 
the counsel for the prisoner duly excepted. 

And the counsel for the prisoner thereupon requested ihe court to charge 
the jury that in the circumstances attending the arrest, as detailed by the witness 
Allen, there was no evidence tending to show the prisoner guilty of the offiroce 
charged. The court refused so to charge, and the counsel for the prisoner then 
and there excepted. 

And the said cause was, on the said 23d day of September, 1866, submitted 
to the jury, who, <m the same day, returned into court and rendered their verdict, 
by which they found the said prisoner guilty of the .folony wherewith he was 
charged, in and by ^e said indictment. 

And because none of the said exceptions so offered and made do ajj^ear upon 
the record of said trial, therefore, in the presence of the defendant, the said court 
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• 

hATe set thor seals to these ezoeptions according to the statute in bq^ ease made 

and proTided, this 15th day of Octoher, 1866. 

G. ROBERTSON, Jr., Rens. Co. Judge, [l. s.] 
A. G. NILES, Jcisttoe of Sesaiona* [u b.] 

H. KIRBT, Justice of SesaionA. [l. «.] 

R. A. PABmnTin, Attomcgr iot DefioAdant. 

A, 1. 

At a court of oyer and terminer, held at the court house in the city of Troy, in 
and for the county of RenssefaMT, on 19ie fourth iionday of May, in the 
year, &c. 

XThia tcheduU consists of a copy of ihe in^diment uJJdeh is gmtralhf 
attachid to the HU<f exceptions^ and reference to the schedule made In Ihe hdi 
itsdf} 



[Cer^fkaU mdorsed an hiB ef meqfiions.^ 

1 hereby certify that, in my opinion, there is probable cause for the within 
bin^of exceptions, or so much doubt as to render it expedient to take the judg- 
ment of the supreme court thereon. 

Dated October 23, 1866. G. ROBERTSON, Jr., 

Rensselaer County Judge. 

And upon this, to wit : 

At the said court of sessions, held open and continued until the 23d day of 
October, 1866, at the court-house, in the city of Troy, in said county of 
■Rensselaer. 



Present — Hon. Gilbbrt Robxrtboit, Jr., Rensselaer county judge. 

Hon. Alson G. Niles, > 
Hon. Hrkrt Kirbt, $ 



Hon. Alson G. Niles, ? t x- * ^i. 

S"" 5« " - Tr,«— • J Justices of ihe sessions. 



The People, > 

agt' > Indictwieni for grand larceny. 

Stephen Costar. ) 

« 

As well comes R. A. Lottridge, district attorney for the county of Rensse- 
laer, who prosecutes for the people of the State of New -Tork, in their behalf, 
and R. A. Parmenter, counsel for said Stephen CoBtar, doth the like. . And 
thereupon the said R. A. Parmenter, counsel forihoBaid StephBn Oostar, Btoyes 
upon the bill of exceptions settled and sealed herein, as well as upon the affida- 
vits now on file with the clerk of the county of Rensselaer, for a new trial 
herein, and of the aaid Stephen Costar upon said indictment. 

{JEhee insert ttqfiss qf the i^fidmriis tipon whUhthe motionjor a new IripZ 
ioasmade,\ 

\Order denying new trial,} 

At a court of seBsions held in and for the county of Rensselaer, at the oouri- 
houBO, in the dty of Troy, on the 23d day of October, 1866. 

Present— Hon. Gilbert Robxrtsok, Jr., County judge. 

Hon. Alsok G. Niles, 7 t„««,^ ^f 
Hon. Henrt Kirbt, *5J"»t^««of 
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The People, f 

agt. > R. A. LoTTBiDOK, District Attorney, 

Stephen Oostar. 3 

On reading «nd filing the bill of exceptions herein and affidavits on behalf 
of the prisoner, and after hearing R. A. Parmenter, of counsel for the prisoner, 
on a motion for a new trial, and R. A. Lottridge, the district attorney, in oppo- 
sition thereto, and duly considering the matter, ordered that a nev trial herein 
be and the same is hereby denied. 

{CUrh^9 artyicaU to the rttum.'] 

State of New Tork, RensseUer county, ss : Clerk's office. 

I, Edwin Brownell, clerk of the said court, and of the county of Rensselaer, 
do hereby certify that I hare compared the foregoing copy certiorari, allowance 
thereof, judgment record, certificate staying judgment, bill of exceptions, affidayits 
and notice of motion for a new trial, and order denying new trial, with the originals 
remaining on file in this office, and that they are correct transcripts thereof and 
of the whole of said originals. 

1- -ii In testimony whereof I have hereunto set my hand and affixed my 
*■ • •'• official seal this 27th day of June, 1866. 

EDWIN BROWNELL, 
Clerk of Rensselaer County. 



No. 289. 

KOTIGB OP ABGUXENT OF BBTU&K TO WBIT 09 GBKTIOBA&I. 

See ante. Vol. I, p. 445. 
Supreme Court. 



The People of the State of New Tork, 

defendants in error 

agt. 

John Doe, 

plaintiff in error. 



To Moses Warren, attorney for John Doe, plaintiff in error. 

Please to take notice, that the writ of certiorari and the return thereto in 
the aboYe cause will be brought on for argument before this court, at the next 
general term thereof, to be held at the Capitol, in the city of Albany, on the 2d 
Tuesday of March, 1868, at the opening of the court on that day, or as soon 
thereafter as counsel can be heard. 

Dated the 28th day of February, 1868. Tours, &c., 

R. A. LOTTRIDGE, 
Attorney for defendants in error, 
and District attorney of Rensselaer county. 

Due and personal service of a copy of the abore notice, is hereby admitted, 
this day of ,186 . 
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No. 29a 

WVS or BJIBOB AnSB OONTIOariOlf AKD SJUTTINQ* Uf COUIV Of fiB98iOKjl» 

See ante, Yd. I, p. 447. 

The people of the State of New York, to the court of seBsions in and for the 
county of Rensselaer, Greetmg: 

Because in the record and proceedings, and also in the giving judgment upon 
a certain indictment which was in our said court before you against 
[l. 8.] John Doe, for grand larceny, it is said manifest error has intervened 
to the great damage of the said John Doe, as he complains, and we 
being willing that the error, if any, should be corrected, and full and speedy 
justice done to the party aforesaid, in this behalf, do command you that if judg- 
ment be thereupon given, then without delay you distinctly and openly send 
under your seal the record and proceedings aforesaid, with all things touching 
or in any wise concerning the same to our justices of our supreme court, at the 
Oapitol in the city of Albany, on the first Tuesday of March, 1868, together 
with this writ to the office of the derk of the county of Rensselaer, that the 
record and proceedings aforesaid being inspected, we may cause to be done 
therefor for correcting that error, what of right ought to be done. And we do 
further direct that this writ is to operate as a stay of proceedings on the judg- 
ment upon which such writ is brought. 

Witness — Hon. Rufbs W. Peckham, one of the justices of our supreme 
court, this 20th day of January, 1868. 

By the courts 

EDWIN BROWNELL, Clerk. 
Ma&tin I. TowKSBin), Attorney. 



l^Jhdorsement t^on the utrit,'} 

I allow the within writ, and I do direct that the. same is to operate as % 
stay of proceedings upon the judgment upon which such writ ia brou^t. 
Dated Albany, January 20th, 1868. 

BJmJS W. PEOKHAJd, 

Supiiwe Coojct. Justioo. 



Na 291. 

Bxrujuf vo ffvm xouuioiira vbi;c^ 

See ante, Yol. I, p. 454. 

The answer of the judge and justices <^ the court of sessioBS in and for 
the oounty of Rensselaer within named, a transciqpt ef tb» leoerd whereof 

C. P. Vol. 11—88. 
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mention Ib within made, with all things touching or in anywise concerning the 

same, we certify under the seal of our said court to the justices of the supreme 

court within mentioned, in a certain schedule to this writ annexed as within it is 

commanded. 

By the court, 
[L. s.] EDWIN BROWNELL, Clerk. 

{For the schedule to he annexed to the foregoing return, see the schedule to a 
writ of certiorari to a court of sessions after conviction, but before sentetiee. 
Form 288.] 



No. 292. 

BILL OF EZCBPTIOKS. 

See ante, Vol. I, p. 428. 

Rensselaer County, Court of Sessions. 

The People of the State of New York, 1 

agt, V BUI of exceptions. 

Dayid Horan and William Swart. J 

Rensselaer County, ss : 

Be it remembered, that at a court of oyer and terminer, held at the court- 
house in the city of Troy, in and for the county of Rensselaer, on the 6th day of 
October, 1862, before the Hon. Henry Hogeboom, one of the justices of the 
supreme court of the State of New York, together with Henry Goodrich and 
Chauncy B. Slocum, Esquires, the two justices of the peace of said county, des- 
ignated according to the statute in such case made and provided, as members of 
the court of sessions in and for said county, duly authorized by virtue of their 
respective offices, and by the act in such case made and provided, at the time 
and place aforesaid, to inquire by the oaths of good and lawful men of said dty 
and county, of whatsoever treasons, felonies, trespasses, or other crimes or mis- 
demeanors in the said city and county, by whom committed, and the same to 
hear and determine, and the jurors aforesaid, for the people of the State of New 
York, in and for the body of the county of Rensselaer, then and there being 
sworn and charged upon their oaths, did then and there present a certain indict- 
ment against the said David Horan and William Swart, in the words and figures 
following, to wit : 

At a court of oyer and terminer, held at the court-house in the dty of 
Troy, in and for the county of Rensselaer, on the sixth day of October, in the 
year of our Lord one thousand eight hundred and sixty-two, before the Hon. 
Henry Hogeboom, one of the justices of the supreme court of the State of New 
York, together with Henry Goodrich and Chauncy B. Slocum, Esquires, the 
two justices of the peace of said county, designated, according to the statute in 
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such case made and provided, as members of the court of sessions, duly author- 
ized and empowered by virtue of their respective offices, and by the act in such 
case made and provided, at the time and place aforesaid, to inquire by the oath 
of good and lawful men of the Md city and county, and by other ways and 
means, by whom and by which the truth of the matter might be better known, 
of whatsoevef treasons, felonies, trespasses, or other crimes and misdemeanors, 
or the accessories to them, in«the said city and county, by whom and in what 
manner soever done or committed, and of every circumstance concerning the 
same, and the said treasons, felonies, trespasses and other crimes and misde- 
meanors, to hear and determine. 

• 
County of Rensselaer, ss : 

The jurors for the people of the State of New York, in and for the body of 
the county of Rensselaer, then and there }>eing sworn and charged, upon their 
oath, present that [^e set forth a copy of the indictment,] . 

And by an order of said court of oyer and terminer then and there made, 
the said indictment was sent to the court of sessions in and for said county ; to 
which indictment the said David Horan afterwards, to wit : at a court of sessions 
held in and for the county of Rensselaer, at the court house in said city, on the 
first Monday of January, 1863, before the Hon. G. Robertson, Jr., county judge 
of said county, together with I. Ransom and R. Wait, Esqs., the justices of the 
peace designated according to law, as members of the court of sessions, appeared 
separately and pleaded not guilty, and demanded a trial, and thereupon issue 
was joined between said parties, and a jury of the body of the county was then 
and there duly empanneled to try the said issue thus joined upon said indict- 
ment; and before said trial commenced on the part of the people, counsel for the 
defendant Horan, demanded that the people should elect upon which charge or 
count in said indictment they would try the said Horan ; and the said court 
then and there ordered and directed, that the people so elect, and the district 
attorney, for the people, did then and there elect to try the said Horan upon the 
second count, or charge of embezzlement contained in said indictment, and not 
to try him on the first count or charge of larceny contained therein ; and then 
and there came, as well the said people by R. A. Lottridge, district attorney for 
said county, as the said David Horan, by T. S. Banker, his counsel, and the 
jurors of the jury aforesaid, empanneled to try the said issue, being called, also 
came, and were then and there chosen, tried and sworn as aforesaid, to try the 
said issue, and upon the trial thereof, the following evidence was given on the part 
of the people and the said Horan, and the following exceptions were taken to the 
rulings of said court, upon the trial of said issue, that is to say, on the part of 
the people, the district attorney gave the following evidence, to wit : [here ed 
forth the exceptions taken upon the trial, and such portions of the evidence, both 
upon the prosecution and defence, as are necessary to explain the exceptions.] 

The parties here rested, and the counsel for the defendant moved to dis- 
charge the prisoner on the ground : 

Ist. That the evidence in the cause does not show or make out a case of 
embezzlement, and 

2d. That under this contract, as shown by the bill of lading, the defendant 
cannot be charged criminally. 

The court refused to discharge the prisoner upon either of the above grounds, 
and defendant's counsel excepted separately to each such ruling. 
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The emui then amotig other things, duurged the jury : if ym believe the 
evidenoe, it is einbe9ideaient,.aaDd jroa must find the prisoner guilty of embeisLe- 
ment. 

To whidi clttrgelihe oouuiel Ibf defendant excepted. 

And ihe eoort also tother charged the jury, that ttie ootieeitt in the danae 
of the contract or shippittg bill reftrred to and contended for by dofimdant's 
conned, does not aathoriw the defendant to commit a crime, or does not take 
away the eriminal Intent. To which* charge the coimsd for defendant excepted. 

The counsel for defendant then requested the court to charge tiie jury as 
follows, to wit : [here insert the request to charge.'] 

But the court refused to charge as requested upon either of the said proposi- 
tions, and the counsel for defendant excepted to the reihsal of the yadgp so to 
charge separtktely as to each. 

The jury then retired, and aftetwards returned and hrou|^t in » verdict of 
guilty ag^st the defendant. 

And, inasmndi as the said several nmttera so prodnoed and given in evi- 
dence on the part of the people, and excepted and objected to <m the part of the 
drfendiCnt, David Horan, and the same not appearing by the verdict of the jury, 
or upon tiie record of said' trial, the counsel for defendant then and there pro- 
posed this bill of exceptions, «nd requested Hie said members of said court to 
put their seals to tiie same according to the fdrdi of said statute in said case 
made and provided; and theteupcm the said justices of said court did sign and 
seal this bill of exceptions this IMi ^y of January, IdG^ the day npon which 
said yerdict was rendered. 

ik. ROBIKTSON, Jr., [i.. s.] 

Rensselaer County Judge. 
R. S. WAIT* [l. 8.] 

Justice of Besflions. 

I. RANSOM, [I.. B.] 

Justice of Seesions. 



No. 293. 

OXBTinOATB BTATIKQ PBiOOBBDIKeS 3*0 BS I]!nX)BSBD OK BILL OF BXGBPTIOirS. 

See ante» Vol. I, p. 444. 

I hereby certify that there is probable cause for the above bill of exceptions, 
and do hereby allow the same, and direct and order that this is to operate as a 
stay of proceedings and judgment, upon whidi this bill of exceptions is founded. 
Dated, January 15, 1863. 

G. ROBERTSON, Jb., 

Rensselaer County Judge. 



WRITS or ERROR AND CERTIORARI, ETC. 418 

No. 294. 

JUDOMllfT &1C0RD OK AFFIRKAKOS UFOK WBIT OF OBATIOBAU. 

See ante, Yol. I, p. 446. 

Supreme Court. 

PleM before the justices of the supreme court of the State of New York, held 
at the Ci4)ttol in the city of Albany, at the term of the third Monday of 
September, 1866. 

Witness — ^Hok. Hbnut Hogbboom, ^ 

ThBODOBB MiLLBB, VtAlSfiCM. 

Ctufi, R. Ikgalls, j 

State of New Tork, ss : 

The people <^ the State of New Tork, sent to our judges and justices of the 
oourt of oyer and terminear, in aad tor the county of Rensselaer, their writ of 
eertiorari elose, in these words, to wit : 

Rensselaer Oyer and Terminer. 



cc 



John Williams and Artiiur McQoff, 

plaintiffs in error, 

agt. 

The People, defendants in error. 



WtU qfcartierari. 



The people of the 8 ta;te of Now Tortc : 

To our judges and justices of the oourt of oyer and terminer, in and for the 
[l. 8.] county of Rensselaer. 

We having been informed that John Williams and Arthur McGoff, were 
lately m a court of oyer and terminer, held in and for said county, oonyieted of 
robbeiy, and being wiSii^, for certain causes, to be certified of said conviction 
and of the complaint, proceedings, conviction and judgment against the said 
John Williams and Arthur McQoff, do command you that the said complaint, 
proceedings and judgment, with all thbgs touching the same, you send to our 
justices of our supreme court under the seal of said court, and that you oanse 
this writ and your return to be filed in the ofBce of the olerk of our supreme 
court, at the clerk's office in the dty of Troy, without delay. 

Witness — ^Hon. Charles R. IngaHs, one of the judges of the court of oyer 
and terminer, for the county of Rensselaer, at the court-house in the dty of 
Troy, this third day of June, 1866. 

EDWIN BROWNELL, Clerk. 

R. A. LoTTBinOB, District Attorney. 

Consent is hereby given to the issuing of the above writ, without further 
notice or motion. BEACH & SMITH, 

Attorneys for Plaintifb in Error. 

At whioh day and plaoe in the return of said writ mentioned, before the 
justices aforesaid comes the said people of the State of New York, by R. A. 
Lottridge, district attorney, and the said judges and justices of the court of 
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oyer and terminer to whom the said certiorari was directed, now here make 
turn thereto as follows : 

And thereupon the said clerk of the court of oyer and terminer makes his 
return to the said writ in the words and figures following, to wit : 

■ 

The answer of the justices of the court of oyer and terminer, held in and 
for the county of Rensselaer within named, a transcript of the record whereof 
mention is within made, with all things touching the same or in anywise con- 
cerning the same, we certify under the seal of the said court to the justices of 
the supreme court of the State of New York, within mentioned in a certain 
schedule to the writ annexed, as within it is commanded. 

By the court, 
[L. 8.] EDWIN BROWNELL, Clerk. 

Be it rememhered that at a court of oyer and terminer, held at the court- 
house in the city of Troy, in and for the county of Rensselaer, on the fourth 
Monday of May, in the year of our Lord one thousand eight hundred and sixty- 
five, before the Hon. Charles R. Ingalls, one of the justices of the supreme 
court of the State of New York, together with Alson Qt, Niles and Henry Kirby, 
Esquires, the two justices of the peace of said county, designated, according to 
the statute in such case made and provided, as members of the court of sessions, 
duly authorized and empowered by virtue of their respective offices, and by the 
act in such case made and provided, at the time and place aforesaid, to inquire 
by the oath of good and lawful men of the said city and county, and by oth^ 
ways and means, by whom and by which .the truth of the matter might be bet- 
ter known, of whatsoever treasons, felonies, trespasses or other crimes and 
misdemeanors, or the accessories to them, in the said city and county, by whom 
and in what manner soever done or committed, and of every circumstance con- 
cerning the same, and the said treason, felonies, trespasses and other crimes and 
misdemeanors, to hear and determine by the oath of the jurors for the people 
of the State of New York, in and for the body of the county of Rensselaer, to 
wit: Rufus S. Waite, foreman; George King [insert names of grand juroni]^ 
then and there being sworn and char^^d, it was then and there presented as fol- 
lows, that is to say : 

[Here insert copy of the indictment.] 

And the said John Williams and Arthur McGoff, afterwards, to wit : on the 
30th day of May, 1866, at the place last mentioned, before the justices above 
named, came in their own proper persons, and being brought to the bar here in 
their own proper persons, and arraigned upon the said indictment, and having 
heard the said indictment read, and being asked whether they demanded a trial 
upon the said indictment, answered that they did require a trial thereon, and say 
they are not guilty thereof, and for good and ill are put upon the country. 

And R. A. Lottridge, district attorney for the county of Rensselaer, who 
prosecutes for the people of the State of New York, in their behalf, doth the like. 

And afterwards, to wit : at the place last mentioned, before the justices 
above named, on the second day of June, 1866, comes the said John Williams, 
by William A. Beach, Esq., his counsel, and the said Arthur McGoff, by S. W. 
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Rosendale, his coimsel, and the said R. A. Lottridge, district attorney, likewise 
comes. 

Therefore let a jary immediately come hefore the justices last aboye men- 
tioned, of free and lawfiil men of the said county, each of whom hath and by 
whom the truth of the matter may be better known, and who are not of the kin 
to the said John Williams or Arthur McGoff, to recognize, upon their oath, 
whether the said John Williams and Arthur McGoff be guilty of the felony in 
the indictment aforesaid above specified, <xt not guilty. 

And the jurors of the said jury, by (Jerothman W. Cornell, Esq., Sheriff of 
the said county of Rensselaer, for this purpose empanneled and returned, to wit : 
[tnsei^ ruaaeM of petit jwranJ} 

Who being called, come, and who being then and there elected, tried and 
sworn, well and truly to try, and true deliverance to make between the people 
of the State of New Tork and the said John Williams and Arthur McGoff, then 
at the bar whom they should have in charge upon the said indictment, and a true 
verdict give, according to evidence. 

And thereupon, the trial of the said John Williams and Arthur McGoff 
was had before the said court, and then and there, when the people rested, and 
the defence also rested, and the counsel for the respective part^ addressed the 
jury, and upon this, to wit : 

At a court of oyer and terminer, held in and for the county of Rensselaer, 
At the court house in the city of Troy, on the second day of June, 1866 : 

Present — ^Hon. Charles R. Ingalls, Justice. 

Hon. Alson G. Nilbs, Justice of the Sessions. . 
Hon. Henbt Kibbt, Justice of the Sessions: 



J 



The People • 

agt» [• Indictment for robbery, lat degree. 

John WiUiams and Arthur McGoff. 

The court charge a jury ; a constable was sworn, according to law, to take 
charge of and keep the said jury. 

Whereupon the said jury retired in the charge of the said officer, and upon 
4X>ming into court, upon their oath say, upon their oath aforesaid, that they find 
the said John Williams and Arthur McGoff, the prisoners at the bar, guilty of 
the robbery as above charged, in the form aforesaid, as by the indictment afore- 
said, is above alleged agiinst them. 

And upon this, at the court last aforesaid, at the place last aforesaid, the ooun* 

sels for the said prisoners, John Williams and Arthur McGk>ff, on the 3d day of 

June, 1866, made and tendered to the justices, a bill of exceptions, in pursuance 

of the statute in such case made and provided, and the said justices thereupon 

Eisned and sealed the same. 

R. A. LOTTRIDGE, 

District Attorney. 
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llBniWftltftr Oouitj, Oyer and Terminer. 



BiUa 



The People 

John WilliAms and Arthur MeGoff. 

At a oonrt of ojer and tenmner, held in and Ibr the county of Renaaelaer. at 
the court-house in the city of Troy, before Charles R. IngaUs, a justice of 
the supreme court, and Alson G. Niles and Henry Kirby, justices of the 
peace of said county, designated according to the statute in such case made 
and provided, as members of the court ot sessions, on the 2d day of June, 
1866, an indictment against the said John Williams and Arthur McGloff, <tf 
which the annexed (marked A) is a copy, came on to be tried, and a jury 
haying been empanneled and sworn, the following testimony was then and 
there giTen, and the following proceedings were then and there had : 

Peter SuUiyan, a witness on behalf of the people, being duly sworn, testi- 
fied as follows : I reside in Lansingburgh. llnsert eoidence of other toi^neMet.] 

The people here rested, and the following witnesses were called, sworn and 
examined, and testimony giyen upon the part of the defendants : llnaert it J] 

The counsel for the defence here offered the defendant Williams as a witness 
in his own behalf. The district attoniey objected upon the ground that the wit- 
ness was incompetent and his evidence inadmissible. The court excluded him 
as a witness; to which ruling the counsel for the defendants duly excepted. 

The counsel for the defence also offered the defendant McGoff as a witness 
in his own behalf. Same objections, ruling, and same exceptions. 
The evidence here closed. 

And the said cause having, on the 2d day of June, 1866, been submitted to 
the said jury, they retired to deliberate thereupon, and on the same day returned 
into court and rendered their verdict, by which they found the said defendants 
jfuilty of the felony wherewith they were charged, in and by said indictment. 
And because none of the said exceptions so offered and made do appear upon the 
record of saSd trial, therefore, in the presence of the said defendants, the said 
court have set tlfeir seals to theee exceptions, according to the statute, this 3d 
day of June, 1866. 

0. R. INGALLS, [l. a.] 
A. G. NILES, Cl. 8.] 
S, KIRBY. [l. b.] 

I hereby certify that, in my oi»nieD, there is probable cause for the withiii 
bill of exceptions, or ik> much doubt ftf to rander it expedient to take the judg- 
ment of the supreme court thereon. 

0. R. INGALLS, 
Justice Supreme Court. 
Dated June 3d, 1866. 
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[A.] 

At a court of oyer and terminer, held, Ac., [ifiHrt copy indictmerWi, 

State of New Tork, Rensselaer county, Clerk's office, ss : 

I, Edwin Brownell, derk of the said county of Rensselaer, do hereby cer- 
tify that I have compared the foregoing copy certiorari, allowance thereof, 
judgment record, certificate staying judgment, and bill of exceptions, with the 
origmals remaining on file in tiiis office, and that they are correct transcripts 
thereof, and of the whole of said originals. 

In testimony whereof I haye hereunto set my hand and affixed my official' 
[l. 8.] seal, this 27th day of June, 1866. 

EDWIN BROWNELL, 

Clerk of Rensselaer county. 

And now at this day to wit : on the 4th day of December, 1866, at the city 
of Albany, before the justices aforesaid, came the said attorney for the people of 
the State of New York. And the said court now here having seen and fiiUy 
understood all and singular the premises, and made and entered an order upon 
said writ of certiorari, and return thereto in the words and figures following^ 
that is to say : 

At a general term of the supreme court of the State of New York, held in and^ 
for the third judicial district of said State, at the Capitol in the city of 
Albany, on the 4th day of December, A. D., 1866. 

Present— Hon. Hbkbt Hooxbook, 

« Thbodojui Millbk, ^ JusHcta. 
^ « Chablbs R. Ikoalls. 

The People 

John Williams and Arthur McGoff. 

This cause having heretofore been brought on to argument, and after hear- 
ing Bir. William A. Beach, of counsel for the defendants, and Mr. R. A. Lott- 
ridge, of counsel for the people, in reply, and the court haying duly deliberated 
thereon. 

It is ordered and adjudged that the motion for a new trial in the above en- 
titled cause be and the same hereby is denied, and the conviction had before the 
Rensselaer county oyer and terminer be and the same hereby is affirmed. 

And it is further ordered that the proceedings herein be and the same hereby 
are remitted to the Rensselaer county oyer and terminer with directions to pro- 
ceed thereon. 

Copy, G. K. WINNE, Clerk. 

Therefore, it is considered that the said proceedings and adjudication, writ 
of certiorari and return thereto be remitted to the court of oyer and terminer 
within and for the county of Rensselaer, and that the said court of oyer and 
terminer thereupon proceed to sentence John Williams and Arthur McGoff, the 

C. p. Vol. n.— 39. 
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nud pkintiffl in error, for the oflbnce of robberj irber«of they mn ooiiT>ct«d 
»t the conrt of oyer Mid terminer, held in uid for the wd conntj of Senfiseleer, 
on the second iaj of June, 1866. 

Jodgmeot signed this 13th d*; of December, 1866. 

EDWIN BROWNBLL, Clerk. 



See ante, Vol. I, p. 

e Stkte of Not Tork, to our Judges of o«ir ootut of 0707 
'or the countj of Bensselaer, Qreeting : 
scord uid proceedings, sod slso in the giving of judgment 
nent mftde sgiinst John TViUiuus and Arthur McQoff for 
MHirt of ojer end terminer and Jul deliverf before you, ea 
ror hath intervened to tlie great damage of the said John 
' McGoff, as bj their complaint we are mformed. We being 
', if anj there be, should in due manner be corrected and full 
one to the said John Williams and Arthur McQoff, in this 
ron that you send to our justiceB of our conrt of appeals, 
y, undw jonr Beal, the record of that judgment, with all 
«me, and this writ, so that they may have them at the Ca|H- 
NUiy, on the first Tuesday of Jannary next, that the rectnil 
isaid, being inspected, our said justices of onr said court of 
Y canse to be further done thereupon for oorrectiug that 
nd according to law and custom of the State of New Tork 

Cheodore Miller, one of our justices at the Oaptot id the 
I3th day of December, 18C7. 

EDWIN BROWNELL, Clerk. 
Attonieys. 

[0«r((AcaJc tndoTHd upon writ.} 
In writ of error, and I ezpressly direct that this allowance 
y of proceedings on the judgment and affirmance thereof, 
writ is broo^t. 

THEODORE MILLER, 

Justice of Supi«ne Court. 
LLfOIeik. 
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No. 296. 

BBTUEK TO THB FOBEOOIKG WRIT OV IBROR. 

See ante, Vol. I. 

The record and proceedings whereof mention is within made, appear in a 
certain schedule to this writ annexed. 

EDWm BROWNELL, Olerk. 

The answer of the judges of the court of oyer and terminer, held in and for 
the county of Rensselaer within named, a tnmscript of the record whereof men- 
tion is within made, with all things touching the same, we send distinctly and 
openly under our seal of the said court to the judges of the court of appeals of 
the State of New York as within it is commanded. 

By the court, 
[L. 8.] EDWIN BROWNBLL, Olerk. 

[jhifMx to iKe foregoing the judgmenty record on affifmancey vpon writ of 
certiorari. Form No. .] 
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While the foregoing pages were in the hands of the printer, 
the Legislature passed the acts relating to criminal offences which 
are mentioned below. 



Chap. 280. 

An Act for the better protection of persons letting, loaning or 

hiring out chattels. 

Faased April 22, I8689 tliree -fifths being present. 

The FiOfU of the SUUe of New York, represmM in SmaU and Assembly, 
do enact as foUowe : 

SaonoN 1. If anj person vho shaU, bj the hiring, loftning or letting thereof 
to him, receiye from any other person any chattel, shaU, without the consent of 
the owner thereof sell and deliver the same, or any part thereof, or to obtain 
for himself a loan or any other advantage, shall pawn or pledge the same, or any 
part thereof, he shaU, on conviction thereof, be held guilty of a misdemeanor, 
and be punished accordingly. But nothing herein contained shaU prevent any 
person from leamng or loaning any chattel for the time that the same was hired 
Or leased to him. 

§ 2. This act shall take e£fect ismiediately. 



Chap. 430. 

An Act for the suppression of the trade in and circulation of 
obscene literature, illustrations, advertisements, and articles 
of indecent or immoral use, and obscene advertisements of 
patent medecines. 

Passed April 28, 1868. 

The People of the State of New Yorky r^rteented in Senate ond AjeeeuMy, 
do ifnact ae fbUowe : 

SscnoK 1. If any person shaU sell, or offer to sell, or shaU give away, or 
offer to give away any, or have in his or her possession with intent to sell or 
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give away, any obscene and indecent book, pamphlet, paper drawing, painting, 
lithograph, engraving, daguerreotype, photograph, stereoscopic picture, model, 
cast, instrument or article of indecent or immoral use, or article, or mededne* 
for the prevention of conception or procuring of abortion, or shall advertise the 
same for sale, or write, or cause to be written, or print, or cause to be printed, 
any circular, handbill, card, book, pamphlet, advertisement, or notice of any 
kind, stating where, how, or of whom, or by what means any of the said inde- 
cent and obscene articles and things, hereinbefore mentioned, can be purchased 
or otherwise obtained, or shall manufkcture, draw and expose, or draw with 
intent to sell or to have sold, or print any such articles, every such person shall, 
on conviction thereof, be imprisoned in the county jail not more than one year, 
or be fined not more than one thousand dollars for each ofience, one-third of said 
fine to be paid to the informer upon whose evidence the person so offending shall 
be convicted, one-third to the school fund of the county in which such ofience 
Khali be committed, and the remaining third to the treasurer of the Femab 
Guardian Society, in the city and county of New York, if the conviction is in 
the said city and county, to be by said treasurer applied to the uses and pur- 
poses of said society, as set forth in their charter or act of incorporation ; . and 
if the conviction is in any other county of this State, then said remaining third 
shall be paid to the treasurer of the orphan asylum in said county, if there be 
one, or in equal portions to all of said asylums, if there be more than one, to 
be applied to the purposes of said asylum, or asylums, and if there be none, to 
the superintendent of the poor of said county, to be applied to the benefit of the 
poor of said county. 

} 2. If any person shall deposit or cause to be deposited, in any post office 
within this State, or place in charge of any express company, or person con- 
nected therewith, or of any common carrier or other person, any of the obscene 
and indecent articles and things mentioned in the first section of this act, or any 
circular, handbill, card, advertisement, book, phamphlet, or notice of any kind, 
stating where, how or of whom such indecent and obscene articles or things can 
be purchased or otherwise obtained, with the intent of having the same conveyed 
by mail or express, or in any other manner, or if any person shall knowingly or 
willfully receive the same with intent to carry or convoy, or shall carry or convey 
the same by express or in any othor manner (except in the United States mail), 
every person so offending shall, on conviction thereof, be subject for each offence 
to the same fines and penalties as is prescribed in the said first section of this 
act for the offences therein set forth, and said fine shall be divided and paid in 
the same manner as therein provided. 

§ 3. All magistrates are authorized on due complaint, supported by oath or 
affirmation, to issue a warrant, directed to the sheriff of the county within 
which such complaint shall be made, or to any constable, marshal or police 
officer, within said county (provided, nevertheless, that nothing in this act con- 
tained shall be construed to affect, alter diminish or extend, or in anjrwise inter- 
fere with the powers and authority of the board of the Metropolitan police), 
directing him, them or any of them, to search for, seize and take possession of 
such obscene and indecent books, pa^rs, articles and things, and said magis- 
trates shall transmit, enclosed and under seal, specimens thereof to the district 
attorney of his county, and shall deposit within the county Jail of his county. 
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or Buch other secore place ua to him ehall seem meet, enclosed and nnder eeal, 
the remainder thereof, and shall upon the eonyiction of the person or persona 
offending under any of the provision.s of this act, forthwith destroy or cause to 
be destroyed, the remainder thereof so seized as aforesaid, and shall cause to be 
entered upon the records of his court the fact of such destruction. 

§ 4. It shall be the duty of the presiding judge of eyery court of sessions 
or oyer and terminer within this State, especially to charge the grand jury, at 
each term of said court, to take notice of all offences committed in violation of 
any of the provisions of this act. 

§ 5. This Mt shall take effect on the first day of July, eighteen hundred and 
sixty-eight. * 



Chap. 645. 

An Act to provide for the more effectual protection of fruit 

growers against trespassers. 

pAssed May 6, 1868, three-fifthj being prosent. 

The Peoph of the State of New York, represented in Senate and j^ssemhly, 
do enact as as follows : 

Sect 1027 1. Any person who shall at anytime enter upon any orchard, 
fruit garden, vineyard or any field or enclosure wherein is cultivated ' any 
domestic fruit whatever, and which is kept for such purpose, without the consent 
of the owner or occupant thereof being previously had and obtained, and with 
intent to take, or destroy, or injure aujrthing there growing, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be punished as is in 
such cases provided by law. 

§ 2. Any person jrho shall willfully cut down, destroy, or in any way 
injure any tree, shrub or vine within any enclosure or field wherein is cultivated 
any domestic fruit whatever, and which is kept for such purpose, or shall injure 
any building, trellis, frame work or any appurtenance belonging to or upon any 
such field or enclosure, shall be deemed guilty of a misdemeanor, and on con> 
viction thereof shall be punished as is in such case provided by law. 

§ 3. It shall be lawful for the owner of any orchard, fruit garden, vineyard 
or any field or enclosure wherein is cultivated any domestic fruit whatever, or 
for any person employed in the cultivation of, or rightfully in the possession of 
any such field or enclosure, to arrest and detain in custody and convey before 
any magistrate of the county wherein such arrest is made, any person who may 
be found violating any or either of the provisions of this act. 

§ 4. All fines imposed under the provisions of this act when collected shall 
bo paid, one-half to die owner of the field or enclosure wherein the offence was 
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eommitted, and one-half to the overseer of the poor for the nee of the poor of 
the eofwaty in which ooiiTictioii is had, and on non-payment of an j siidi fine, the 
defendimt shall be committed to the common jail of the county for a period of 
not lesB than thirty days, and at the ra^ of two days for each dollar of the 
amoont of the said fine, and costs in addition thereto. 

§ 5. This act shall take efTect immediately. 



Also, Chap. 785 of the Laws of 1868, entitled ''An act to amend and eon- 
solidftte the seTeral acts relating to the preservation of moose, wild deer, birds 
and fresh water fish. 

Also, Chap. 793 of the Laws of 1868, relative to inmiigrants and other pas- 
sen^BTS arriving at, or departing from the port of New York. 
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Co^f$99ionB by tht pri$amr ...••• 205 

upon what grounds reoeivable. •.... '•••.• 205 

confessions divided into direet and indirect confessions 205 

what are indirect confessions • • 205 

voluntary confession of guilt, when satisfectory evidence 206 

acts of conceahnent, disguise or flight.'. 206 

confessions should be tiucen together ••••»...*•• • 206 

a doubtful species of evidence .•r.r........^.*» • 206 

' to be received with great caution. ...^^^^v 206 

how to be corroborated. ••• 206 

confession influenced bv threats, menaces, &e., not admissible 207 

so, disc, when obtained by promises. 207 

inducement with reference to one charge, will exclude confessions of 

another offence 208 

cases where promises or threats ceased to have influence npon prisoner 208 

prisoner should understand warning not to rely upon fevor 208 

what is meant by term " voluntary " 208 

inducement or threat must be by a person in authority 208 
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EVIDENCE (Continued): 

who are persons in authoxity • •••••••••»••*••• 209 

incompetentpromises....* «••••*.• •»•••.. 209 

how legal imprisonment affects confession. • 210 

question put to prisoner by magistrate. ••• • *••. •*... 210 

instances of rule. • 2X0 

confessions made upon » judicial exasnination 210 

confession obtained hy artifice or deception 211 

confession eridence only agunst the party mahin^ it « 211 

when it implicates other prisoners. « « . • 211 

whole of adnussion to be given in evidence. • 211 

prisoner'ff admission not concIosiTfr • *• • 212 

mode of introducing confessions in evidence 212 

generally not necessary to negative promise or inducement 212 

proof of identical language not reqmred 212 

admissions of infimt evidence against him • *•••• 212 

prisoner's declarations, evidence on questions of consanguinity 213 

rule as to admissions made by intoxicated prisoner 213 

jEvidence of accomplices ••»• 213 

aocomphce competent witness for prosecution 213 

oonvicticMi on uncorroborated testmiony of aooempMce is legal. •••*.• 213 

credibility of accomplice a question for the jury •••..... 213 

when practice of judges to advise juries not to oonvict.. • . .. • » 214 

what corroboration should be required • . . • • 214 

accomplice riiould be corroborated as to person of prisoner 215 

same rule applies when two or more accomplices are sworn 215 

rule where evidence of accomplice is confirmed as to only some of the 

prisoners • . . . • 215 

Ihfingdeclarationa, •• • •-».• 216 

when dying declarations are admitted. 216, 217 

peculiar cases of homicide 216-218 

deceased must have been a competent witness 216 

evidence must have been admissible, had deceased been sworn 217 

interval of time between declarations and death 217 

not necessary that apprehension of danger should be expressed 218 

declarations admissible in &vor of aoctued 218 

{he rule, when declaration is in writing 219 

same rules apply to dying declarations as to examination of witness 

on oath »«, 219 

open to direct contradiction • . 219 

court to declare on admissibility of declarations 220 

FACTORS AND AGENTS : 

frauds by. • 47 

FALSE IMPRISONMENT: 

by officers • • ••••*••*..>.• 47 

FALSE BRANDS, LABEI^, TRADE MARKS, tc 40 

FERRIES: 

ferrring without a license ; 48 

on Niagara river • • 48 

remedy for by statute penalty 48 

violation of ferry recognizance •...•• • 48 
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Page. 
FIRING WOODS : 

setting fire to 49 

refusing to help extinguish • 49 

FOEOIBLB ENTRY AND DETAINER : 

definition of by Blackstone • • • 44 

how made at common law .....•••• 44 

statute concerning ...• 45 

peaceable, entry, detainer by force 45 

keeping unusual number of people in house • «... 45 

placing men at a distance firom house. 45 

lessee opposing entry of lessor • 45 

court may award restitution 46 

FOREIGN CONVICTS: 

bringing o( to this State 46 

FORNICATION : 

not an indictable offence ^ • 47 

FRAUDULENT CONVEYANCES : 

statute concerning • 47 

GAMING : 

frauds in 52 

winning or losing at play ^ 52 

keeping place for gambling • • • 52 

permitting of, by owner of boat, &c 22 

gaming houses (^8te Nuisakob). 

GAS: 

injuring gas metre • . 53 

tlirowing gas tar'in certain waters • • • 53 

GUNPOWDER (^Su Nxhsakcb). 

fflGHWA Y : 

obstructing (^8ei Nuisangb): 
not requiring (8€e Nuisangi). 

running horses on • • • 97 

wild animals in • . • • 108 

HOPS : 

adulteration of 53 

ICE: 

cutting of, in Hudson river » 54 

INN AND HOTEL EJIEPERS : 

frauds on • • 54 

INFECTED PERSONS (See Nuisakob). 
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INDICTMENT ( Su Vol. I) : 

what is • 110 

is framed either at common law or statute 110 

whether coimnon law or statute to be followed .••.... • . • 110 

Tlie caption : 

definition of caption Ill 

no part of the indictment Ill 

is a part of the record. . •• • . . • . Ill 

practice in this State in attaching caption • 111 

should show jurisdiction of court Ill 

and that indictment was found by twelve. jurors Ill 

when indictment transmitted to superior tribunal, caption is attached 111 

omission of words ** then and there" 112 

caption not necessary in court of sessions 112 

description of justices of sessions in • • . . 112 

whether names of the grand jurors are to be mentioned • . • • 112 

objections taken by motion to quash or by demurrer. 112 

General frame of the indictment and the partieaiarity thereof: 

general result of the rules of pleading. • 112 

what the indictment should show upon its &oe 112 

objects for which particularity is required 112 

objects stated by Mr. Starkie 113 

describing offence in words of the statute 113 

should state all facts and circumstarces constituting statute offence. 114 

the general rule laid down ..••.. 114 

The statute of jeofails : 

omission of defendant's title, kc 115 

omission of residence 115 

of words '* with force and arms" 115 

omission to charge offence to have been committed contrary to statute 115 

defects and imperfections in matter of form 115 

Commencement of the indictment : 

practice stated 115, 116 

Counts in the indictment : 

when advisable to insert more than one count 116 

definition of word "count" • . . . . 116 

how different counts are commenced .• 116 

use of word ''afterwards" 117 

how repetitions may be avoided • 117 

object of using different counts • 117 

Duplicity : 

what is • • 118 

joinder of two or more offences in one coni\i not allowed 118 

joinder of capital offence and misdemeanor in one count. • 118 

distinct offences requiring different punishments 118 

one offence charging several smaller ones not multi&rious. 119 

alleging offences cumulatively ^ •.•••...... • 119 

instances of such pleading • 119, 120 

describing one offence and insu£Sciently describing another 120 

duplicity a fault in form only 120 

whether within the statute of jeo&ils 120 

Joinder of offences : 
no objection in law to the insertion of several distinct felonies, of 

the same degree 121 

and no ground of demurrer or arrest of judgment • 121 

but no more than one distinct offence should regularly be charged.. . 121 

C. p. Vol. n.— 41. 
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INDICTMENT (Continued) : 

and in such case court may quash indictment or compel election (^See 

Elbction, Vol. I.) • 121 

where only one criminal transaction is inyolved • 121 

instances of most conmion joinder of counts for felonies 121 

counts for different degrees of the same offence 121 

joinder of two or more misdemeanors • • ; • . • 122 

practice of quashing or compelling election does not apply in such 

cases 122 

joinder of felonies and misdemeanors • . 122 

felony may be joined with constituent misdemeanor 122 

misdemeanor in nature o'f corollary to the felony 122 

Surplusage : 

in an indictment will not yitiate. 122 

indictment for misdemeanor stating other fiuits falling short of felony 122 

' unnecessary words ma^ be rejected . • • • 123 

*' when indictment explams what is meant by general allegation . • • . • 12Z 

Joinder of dffendants : 

several may be indicted jointly ; • 123 

or each separately • 123 

instances of such cases 123 

duty thrown on several, each Individual bound 124 

where offences are distinct, two or more delSmdants cannot be joined 124 

CUrieal errors: 

mere verbal or grammatical errors not fatal 124 

illustrations of the rule : 124 

Technical alvermerUa : 

better course to describe offence in words of act 125 

citation of cases iUustrating the subject • 125 

word not in statute substituted for one that is. • . . . . 125 

when phrase '* unlawful" not essential 126 

words " wrongfully," " unjustly," etc. . • 126 

word " feloniously," essential in indictments for felony, p 126 

use of word '^knowingly" 126 

Stating the defendant's name : 

when prisoner's name is unknown. ••• 127 

practice to indict prisoner by some specific name 127 

name should be repeated to every distinct allegation 127 

when plea of abatement will lie 127 

omission of middle name no error • 127 

"junior" no part of a name •...•.• 128 

mistakes in spelling name 128 

if sound not affect^ error not material 128 

cases illustrating the rule 128 

two names the same in original derivation 128 

what is meant by " idem sonans" 128 

a question for the jury to determine 128 

use of an '' alias dictus," whether "alias dictus^' of a christian name 128 

statement of addition, degree or mystery of no importance 128 

usual to nakne defendant's residence 128 

when correct statement of residence not material 129 

corporation how described 129 

Stat^nent of the names third parties : 

no addition necessary at common law • 129 

when described as persons unknown 129 

property of partners or several owners. 129 

not necessary to name all partners or owners. • 129 
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INDICTMENT (Continued): 

jfUegatuma ^ time and date : 

as a general rule time not material 130 

but some time should be averred to each material (act '. 130 

in matters of record true date should be stated 130 

in peijmy day should be tiuly laid ; 130 

so, also, where time is limited for finding the indictment 130 

in cases of murder, death to be laid witUn a rear and a day 130 

in burglary in first degree, night time should be allied 130 

dates may be stated in Arabic figures 130 

phrase ''year of our Lord " may be dispoised with ! . . . • 130 

so, also, " A. D.," in initials 130 

if date be laid in blank it is insufficient ., 130 

an averment of " divers days," or two distinct, days is bad 130 

allegations as to time in nuisance*. 130 

in allegations of neglect or non-performance, time unnecessary. .... 131 

time subsequently referred to by words " then and there". •* 131 

Vtnue: 

offence should be shown within jurisdiction of court 131 

venue should in all cases correspond with jurisdiction 132 

venue laid in a ward in city 131, 132 

in burglary, situation of premises should be truly stated. 132 

so, also, in forcible entry and detainer ..... 132 

when ofience committed within five hundred yards of boundary of 

county • 132 

JkBcription of pereonal property m : 

chattels to be specifically described by their appropriate names 132 

the certainty should be to a common intent '• » 132 

particular description not necessary in larceny 133 

principles upon which the doctrine is founded • 133 

bank notes now described • 133 

whethen number of bills stolen should be stated 133 

description of gold coins «#. 134 

description of hve animals • 134 

description of handkerchief 134 

a loose and indeterminate designation bad • 134 

description of chattels which are the subject of larceny only, under 

peculiar circumstances 134 

a lumping description will not answer • 134 

description of animals • 135 

Value of articiee : 

some value must be attached to article stolen • ••• 135 

when several articles of the same kmd, are stolen at the same time. . 135 

better way to give a separate value to each distinct article 135 

not necessary that property should be of value to third persons 135 

Written inetrumente : 

. where written instrument enters into gist of offence, it should be set 

out 136 

how written instrument set out in forgery 136 

. may be omitted when ibrged instrument is lost or destroyed 136 

or when last traced to the accused 136 

. . in for^rr not necessary to insert vignettes, figures in margin, etc. . . 136 

. when indecent libel need not be set out at large ..;..• 136 

instrument in foreign language should be translated and explained. . . 137 

. indorsement on note gr bill need not be set out 137 

account need not be set out when indictment for forging a receipt 

upon it 137 

in libels, when part may h% stated and part omitted 137 
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INDICTMENT (Continued): 

instrument preceded by words " to the tenor following, etc." 137 

expluuition of these words • 138 

ezpluuition of ** in the words and figures following*' 138 

explanation of '^ in manner and form following" 138 

explanation of the word '' purport" 138 

▼ariaace of a letter where the tenor is set out , • 138 

in larceny of written instruments not necessary to set out copy 138 

Conchuian of the indictment : 

how made 139 

not' necessary to charge as oommitied contrary to the statute • 139 

conclusion of indictment at common law • 139 

bidietmentefor specific offences : 

Assaults 139 

for assault with intent to kill, enough to state assault and bat- 
tery, and aver the intent 139 

but it should state the means used 139 

assault upon officer in the discharge of his duties 140 

Arson 140 

description of building as a " dwelling house" 140 

how building describ^ as regards possession 140 

bam upon fiirm worked on shares 140 

goods m building burned althou^ building not burned ..••••.. 140 
with intent to defiraud insurance company, must allege house 

insured 140 

not enough to allege intent to defraud insurance company : . . • . 140 

Burglary 141 

technical words are *' broke " and '^ entered," " feloniously" and 

"burglariously" 141 

technical averment at common law, how stated 141 

how stated, where doubts as to the ownership of the building. . 141 

building rented in separate apartments 141 

statement of time in burglary in third degree.. 141 

property taken by burglaiy or robbery in one county and brought 

into another 141 

in first degree the entry should be charged in one of the modes 

pointed out by statute i 141 

unnecessary to state the kind of felony intended 141 

Bigamy , 142 

indictment should state both marriages 142 

and that former consort was alive at second marriage 142 

unnecessary to alle^ first marriage still subsisting 142 

Conspiracy 142 

should either set forth the olnect specifically, or show that the 

means intended are criminal '• 142 

where the object is a legal crime the means intended need not be 

stated 142 

conspiracy to cheat must set out the means intended 142 

conspiracy to obstruct the course of justice 142 

prisoner conspiring with others unknown 142 

the words " ndsely and maliciously " are not essential 143 

conspiracy to procure party to be arrested for larceny 143 

Disorderly house « 143 

indictment for, not vitiated by charging as bawdy house and tip- 
pling house in same count • . . . « 143 

what is a sufficient charge for 143 
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Disinterring. dead body ». • .' r. 143 

not necessary to allege body that of a hnman being. . . . • 143 

need not designate a particular grave yard 143 

Duelling 143 

need not set out the words of the letter 143 

nor the substance thereof .••••. • . • • 143 

Embea^ement • 143 

must charge that defendant received the property as clerk or 

servant • 143 

alleging that money was received as an agent, bad 143 

a single count may charge goods over and under twenty-flve dol- 
lars in value . • • • 143 

Fraud 143 

must give the names of the persons defrauded 143 

or state that they are unknown • 144 

Forgery • 144 

what is a good allegation of forgery 144 

what a sufficient statement for forgery in third degree » 144 

unnecessary to state letters or marks in margin of bill 144 

where forged instrument is lost or destroyed 144 

check drawp in name of partnership. . • 145 

letter directed to cashier 145 

forgery of two distinct instruments 145 

forging a mortgage.... 145 

' not vitiated by pursuing forms of old statute 145 

the intent to defraud must be charged y i 145 

intent to defraud a bank 145 

having counterfeit note in possession 145 

when omission not a material variance 146 

certified check on bank -146 

certificate of acknowledgment to a deed • 146 

False pretences 146 

the false pretences must be set forth 146 

and negatived by proper averments ^ 146 

not necessary to negative all the false pretences 147 

not necessary to state the particular way property was obtained 147 

signature to note obtained by false pretences 147 

need not state particular value of property 147 

signature of person obtained to false instrument '. 147 

obtaining signature to conveyance of land.. 147 

cases cited upon indictments for 148 

Homicide 148 

unnecessary to change common law form of the indictment • • . . 148 
may state commission with weapon to the jurors unknown. .... 148 

technical words used in indictment for .*.....• 149 

when by omission of proper aUegations> the ofience will be man- 
slaughter • 149 

object of the indictment. 149 

when no advantage taken as to uncertainty for time 149 

Larceny « 150 

tedinical averments 150 

how the ownership of property laid • 150 

when owners unknown 150 

course tp be pursued when doubts as to ownership. 150 

Lotteries 150 

citation of authorities upon indictments for 150, 151 
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Nuisanoe 151 

maintoining dwn upon private stream 151 

storing giinpovder near dwelling houses 151 

oontei^ of indictmeot for selling unwholesome proyisions 151 

violatinff order of board of health 151 

unless ^legation of continuanoe, no judgment for abatement. . . . 151 

railroad company neglecting to maintain fences, See • 152 

Official misoonduct »•••• 152 

attorney buying promissory note 152 

extorting more than legal fees - 152 

justice of the peace discharging ofiEender 152 

neglect to keep turnpike in repur 153 

neglect to repair bridges, Ac % 153 

Peijury and subornation of peijury • 153 

oath, how sUted 153 

how peijury assigned upon it 153 

court to be correctly described 153 

need not be avered that false matter was material 153 

enough that the materiality aj^wars on face of indictment 153 

need not set forth &cts giving jurisdiction '. 153 

enough if substance and effect of both are sta^ 154 

so, also, if false oath be in writing • 154 

false oath to written complaint » .' 154 

false matter should be expressly contradicted 154 

words " unlawfully and corruptly'' to be used 155 

^ attempts to induce perjury. 155 

indictments for subornation of perjury 155 

Ri^ ' 155 

the technical words. 155 

on children within the age of ten years 155 

the word '* ravished" in such cases omitted 1 . . 155 

Receiving stolen and embezzled goods 155 

need not aver that prisoner was clerk or servant 156 

what allegatv>ns are necessary 156 

should aver property received with a felonious and fraudulent 

intent 156 

Robbery 156 

technical words used in indictment for 156 

Selling liquor without license 156 

specifying great variety of liquors sold , 157 

imcertain words when rejected as surplusage 157 

Seduction 157 

averment of mutual promise not necessary. • 157 

Second offence 157 

when increased punishment, first offence to be set out . • 157 

allegations in indictment for petit larceny, second offence 157 

should aver pardon or other discharge 157 

what should be set out when first conviction was before a court 

of limited jurisdiction 157 

in such cases facts giving jurisdiction should be alleged. ....... 158 

JAILS : 

selling and bringing liquor into 56 

JEOFAILS : 

statute of (Su Ikdictmkkt). 
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of offences (^See Ikdictmbnt). 
of defendants (^See Indiotkent). 

JURORS : 

improper conduct of. 55 

improper conduct in drawing of • • • . . 55 

LEWDNESS (See Nuisancb). 

LETTERS : 

opening and reading sealed letters • • , ^ 88 

publisUng contents of * 88 

LIBEL : 

ground of criminal proceeding in.. 56 

whaX is 56 

may be expressed in printing, writing, signs or pictures ; 57 

may be by circumlocutions. • • • • . • 57 

is either a writing or without writing 57 

publications of obscene or indecent writings 57 

citation of cases illustrating the doctrine as to what has been held 

libellous ; • 58 

to complete the offence there must be a publication 59 

printer liable for printing • • . • • . 59 

party liable by distributing copies 59 

or by employing agent for that purpose 59 

letter addressed to plaintiff and opened by his clerk 59 

rule laid down by Hawkins 59 

reading contents of 59 

showing contents to another 59 

in prosecu4ions for libel the truth may be given in evidence ••...... 59 

jury to determine law and fact 60 

changing place of trial of . • . ; • . . • 60 

rule as to reporters, editors, &c., of newspapers 60 

comments on -. 60 

LOGS AND LUMBER: 

defacing marks on ••••.. 62 

LOTTERIES : 

forbidden by the constitution 61 

carrying on, statute in relation to 61 

printing and publishing notices of ;....... 61 

publishing account of lottery to be drawn in another State. 61 

selling or procuring tickets in 62 

LUNATICS : 

improper confinement of 62 
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MAINTENANCE : 

definition of 72 
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MALICIOUS MISCmEF : ^'* 

general sUjtute in relation to 63 

common law offence as defined hj Blackstone • 64 

of what the common law offence may be said to consist. 64 

collection of cases illustrating the doctrine of. 64» 65 

disposition in this Stato to narrow down this dass of indictable 

offences 65 

conmients on conflict of aathodtj in these cases 66 

killing a horse , 66 

secretly committing mischief. • • 67 

essence of the crime is the injury to property 67 

unhooking traces to a harness 67 

MALICIOUS TRESPASS : 

statutes oonceroing 68 

MARRIAGES : 

solemnizing in certain cases ^ . . • 71 

MILITIA LAW: 

violation of 69 

refusing to obey officers of « 69 

retaining military property 69 

MILE STONES AND GUIDE BOARDS : 

destroying them, &c 67 

MILK : 

adulteration of 70 

MILL DAMS : 

destroying them ^ 68 

MISCARRIAGE : 

attempting to produce 68 

administering drugs for 68 

soliciting medicines for 68 

MISDEMEANORS : 

definition of, at common law 1 

what are t 

of two kinds, mala in se and mtUa prohibUa, 1 

division of statutory misdemeanors 1 

when remedy by statute law and when at common law 2 

statutory provision must be strictly followed 2 

statute prohibiting an act which was before lawful • 2 

act prohibited which was not criminal at common law. « • 2 

what offences are penal at conunon law. 3 

the act must be done 3 

it must be with a criminal intent 3 

it must be to the injury of the public 3 

public wrongs • 4 

injuries to private rights not indictable • •••••. 4 

instances of • 4 

list of misdemeanors 5 

attempts to commit , 11 
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MONUMENTS IN BOUNDARIES : 

destroying them. • •••• • 67 

MOTIVES TO COMMIT GRIME (^8u ETmaNCs). 

NUISANCE: 

whalitig t 72 

how diTided • • • . • . 72 

public nniMnoeB sobj^ci of erimiiial Jturiflpradoiioe.. . • 72 

iPstanoeB of ^yate niiiMA0«s not indiottble 72 

tinman canymg on trade. •..•••••#•••• ..•••••.••• 72 

erecting a coke oven j • \ 72 

definition of, by Gommiaaoness of penal cede.. . • 73 

when common law nuisance not ehangped by statute. • • • • 73 

jBawdff ftottf is : 

keeping of, a common nuisance. • ••• 73 

bawdy house defined , • • • • • 73 

residMice of single prostitute not a b%wdy houfli0 • • • • • 73 

case of a lodger • . . . ^ • . . • • 73 

foM eoosrt may be guilty of keejnng • • . • , 73 

where she acts in conjunction with her husbead 73 

renting house for prostitution • 74 

lease, upon conviction for, Toid •••••*• • . ,. 74 

DUorderly Aouses : 

keeper of inn harboring thieves, Ac • • • • 74 

disorderly play houses, booths, stages, Ac • 74 

house dic^bing and disquieting neighborhood, Ae. ....•• 74 

tending to corruption of public monds • 74 

common tippling houses • 74 

Gaming hcuMs: 

are a nuisance 74 

public inn with devicq^ for gambling • ..•• 75 

keeping billiard room witlunit noise or bets • 75 

bowling alley kept for gain ••*..• 75 

paying for table by the rub • . . . • 75 

what illegal gaming im{dies ••• • 75 

who are •*. • 75 

Common ooold : 

is a public nmsanee. • • • • • . . « ...•...» • 75 

particular expressions need not be proved 75 

PUgy hou$€9 : 

in oertain cases are a nuisance ••••••••..•.••••.• 76 

Infected perBone going in public : 

exposing person with contagious disorder • . t 76 

iilfectious sheep on one's own land •• • 76 

sick person in his own house ;.••••.. 76 

immigrant depot ••.«..••• • • •. 76 

Sdlinf unwholeaome food : 

mixing alum in bread • 77 

flesh of diseased cow •.••...• 77 

Comlnuiwe ond expkmoe mqieriaU : 

manner of keeping may be a nuisance » 77 

erecting miUs and magasines for gunpowder 77 

putting combustible i^terials on ship • 77 

C. P. Vol. 11—42. 
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NUISANCE (Contmoed) : 

carryiDg gunpowder throng streets 77 

keeping it in an exposed place. ••• 77 

Obsiructing a kighwrnf : # 

a nnisance at common law 78 

rendering it less commodions to the public 78 

anj nnaathorized continnoos obstroction 78 

railroad company erecting building and leaving cars in hi^waj .... 78 

distiller obstructing by carts and teams 78 

not essential that road should be unsafe or impassable 78 

stall for fruit on public street 78 

distributfaig handbills in street 78 

throwing down sldns, kc • 78 

eflSgies in shop window 79 

collecting crowds of idle people 79 

Tessel sunk in riyer 79 

Noi repairing a kigkwan : 

permitting public highway to be grossly out of repair ••••.. 79 

all^ations necessary against pla^ road company 79 

Offengwe trades and business : 

canying on unwholesome and injurious business 80 

manufecture of acid spirit of sulphur 80 

steeping stinking skins in water 80 

brew houses, glass houses and swine yards 80 

refusing to bury dead body. 80 

smells offensive to the senses 80 

how finr annoyance necessary 80 

slaughter and boiling houses .. ,t 80 

business of a horse boiler • 80 

duration of business 81 

increase of annoyance 1 81 

habitations subsequently built near offensive trade. .•.-• 81 

no length of time will legalize public nuisance • 81 

establishments erected prior to adjacent buildings 81 

Open lewdness : 

punishable at common law 82 

the intent always materiaL 82 

what facts j ury to find 82 

when doors are shut and windows closed^ not sufficient 82 

bathing near habitations .•••• 82 

urinal not a public place 82 

Kupinf dangerous and troMesomt animais 82 

ferocious dog attacking persons. 82 

keeping a crowing cock 83 

OFFENSIVE TRADES AND BUSINESS (-See Nuisancb). 

OFFICIAL MISCONDUCT : 

statute concerning '• 83 

officer neglecting duty at common law H3 

what an acceptance of office implies 83 

magistrate acting partially or oppressively 83 

offence by commissioners of excise * - « • 83 

extortion by public officers 83 

officers receiving unlawful fees • 83 

iustice leaving blanks in process; 83 

law partners of district attorneys 84 
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neglecting duty ••• 85 

conniving at escapes • •••••• 85 

omitting to execute process 85 

receiying rewards 86 

neglecting to deliver books to successors^ &c 86 

OFFICES : 

selling offices , 86 

procuring appointments to 86 

when grants and deputations to, Toid 87 

agreements to receiye £zed salary • • •••... 87 

reserving part of fees , 87 

agreement to withdraw application for • 87 

OPENING AND READING SEALED LETTERS 88 

OVERSEERS OF POOR: 

neglect of, in relation to bastards • • 87 

OYSTERS : 

unlawful taking of. 88 

PASSENGER TICKETS : 

illegal sale of. • 92 

PAWNBROKERS : 

persons acting as • 90 

PAUPERS : 

removal of 98 

PJBRSONS FOUND ARMED, ETC. : 

at night, with dangerous weapons 90 

having implements of burglary 90 

PETIT LARCENY : 

statute in relation to • 89 

same general rules apply as to grand larceny • • • . 89 

a felony at common law •••• 89 

rule not changed by Revised Statutes. 89 

* 

PLAY HOUSES (Sm Nuisavcx). 

POISONS: 

n^ecting to label •••• 92 

sale and labelling of, in cities • 93 

POSSESSION OF THE FRUITS OF GRIME iSu Etipiitqi). 



* 
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POSTING FOB NOT FIGHTING DUBL «0 

PRACTIOING WEDfCrHfE : 

hy persons not licensed • • 89 

PREPARATIONS FOR THE COMMISSION OF CRIME (^Su Eyidxkcs). 

PRESCRIBING MEDICINE: 

by intoxicated'peTSoiis ...••• • ••••;*. k ••••••• SO 

^RlSiS WCffiWNO i 

statute in relation to.*.* ***.**»«.**w *.*•*. *•»•••• 00 

duty of sherifiB, tc 91 

holding offenders to keep the jiei^se* ••.«• « •••.**«*•• 91 

instigating anid promoting prize fights 91 

acting as umpire or judge at 91 

« 

iPROCESSs 

unauthoriaedy granting of* • • • 104 

l&ACING! 

of horses or other animals 96 

racing horses in certain places * 96 

RAILROADS: 

engineers and conductors intoxicated *••**»••*.«•••* 97 

p^ect to rinf; bell or blow whistle • 98 

forming of railroad trains **...*• 98 

willful iigury to • 98 

Removing mjMAN remains 97 

resisting the execution of process d9 

Running horses : 

on highways • •••• 97 

BIOT ; 

9&6M3i^hy'Exw^ABr, 93 

ttnst bto bjr 'Ht Idtfrt thr« pefsdus 94-96 

QSfl^ilCe D^W^tti tidt and rotit , • • 94 

distinctions between and trespass « 94 

must be laid in torortfm fMptiM « **.*•*•*« *. 94 

person joining with rioters •• •. 94 

persons encouraging or promoting riots 95 

joint responsibility of rioters *...• 95 

. m. Wharton's remarks on riotous homicide • * • * 95 

passite spectator' after order fcr dispdnfioil •.•*•••*••• 95 

ROUT: 

« 

what it is • • • 96 



r 
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SCHOOL MEETINGS: 

9 — ^-^ fitlae dMUratiooA At «.%v*%. »»»»•%.. •••^.•«,^.^ 100 



8&AKER8 : 

secretmg child ••**.«.-.«^.««««.««...r««'«.«^..,«.... 100 

SLUNG SHOT: 

making and selling • • • • • • 100 

SPIRITS : 

adulteration of 100 

6TATB PRISON: 

bringing or oonyeying letters to or from • *••••••• 99 

STEAMBOATS: 

mismanagement of • •* • •••.•• • • • • 101 

SUING IN NAME OF ANOTHER 99 

SUBPRESSION OF SVIDENGE (i9<e Evidbkcb). 

SURPLUSAGE (See iNDiomNr). 

TELEGRAPH: 

opening and reading sealed tdegraph dispatches ••••• 88 

wiUiblfy divulging contents of telegraph dispatches 101 

injuries to telegraph posts • • 102 

TOLL BRIDGES : 

destroying • •'•.•• 102 

TURNPIKE GATES : 

destroying 102 

TRESPASS : 

malicious • • 68 

on lands in cities and Tillages 102 

UNWHOLESOME FOOD, SELLING OF (^Su Nuisakox). 

UNLAWFUL ASSEMBLY 103 

USURY 104 

VALUE: 



of artides {See Ikdictxsnt). 
VENUE (5ee Iitbiotmbnt). 



\ 
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VESSELS {See Stiaxboats). 

attaching landing; line to machinery of.* 105 

racing and creatuig an undue quantity of steam •••...• 105 

negligence in lading. • • < 105 

WAREHOUSEMEN AND WHABFINGERS : 

issuing false receipts • •••••• 106 

frauddently transferring property. ^,. 106 

WEIGHT MARKS: 

fidse on casks and packages 106 



y 



WILD ANIMALS: 

in public highways ••• ...••..•w •••• 108 

WRECKED PROPERTY 109 

WRITTEN INSTRUMENTS (^See Ikdictmxkt). 
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Paoi. 
ATTACHMENT (^See titles Spbgial Sbssioks, Summabt Conyictions, 
Bastardy, Gobokb&s' Ii^qubsts, GAand Jukt, Etc.) : 

attachment against witness for disobedience of subpoena, upon trial 
of an indictment ^ 376 

attachment against witness bound by recognizance to appear and 
testify on trial of indictment *• . . . 377 

return to attachment against witness • • • 378 

BAIL (5«e Rboookizangbs, Etc.)* 

BASTARDY : 

application to be made by an overseer or superintendent of the poor, 

for an examination in a bastardy case 242 

examination of mother of a bastard child before its birth 243 

a similar examination, after the birth of a bastard child 243 

warrant of arrest for the putative fitther before the birth of the child 243 

a similar warrant after the birth of the bastard child '. . 244 

a similar warrant issued before birth of the child, by a special jus- 
tices' court in a city 244 

indorsement to be made upon the warrant, when the putative father 

is in another county, of the sum in which the bond is to be taken. 245 
indorsement to be made by another jostice, when the warrant is 

executed in a county different from that from which it was issued. 245 
bond to be taken by justice who indorsed the warrant, or by some 

other justice of the same county. . • • 246 

certificate to be indorsed upon warrant, by justice taking the fore- 
going bond • • . • 247 

subpoena for witnesses in a bastardy case • 247 

order of filiation in a bastardy case 248 

bond on adjournment in bastardy cases • 249 

order of filiation, made in the absence of the reputed fkther, who was 

apprehended in a foreign county • 250 

warrant of commitment for putative &ther of bastard 250 

warrant for discharge of putative fiither of bastard child after his 

commitment, upon an order of filiation 251 

bond to be executed by father upon the order of filiation 252 

summons to the mother of a bastard child, to show cause why she 

should not be made to support it 253 

order to compel the mother of bastard to pay for the support of her 

child 254 

a warrant to commit the mother of a bastard : 255 

bond to be given by mother of bastard to appear at the court of 

sessions 256 

a warrant for the commitment of the mother of a bastard for refusing 
to disclose the name of the father. • • 257 
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BASTARDY (Oontmaed) : 

ft wftrrant for the seizure of the property of an ftbsoonding father of 
fthftsUrd 257 

order reducing the amount directed to he paid by the &ther of a 
hastard 258 

notice by superintendent or overseer of the poor that application will 
be made to the court of sessions to increase the amount made pay- 
able by the order of filiation 259 

notice to be given to the superintendent or overseer of the poor for 
the purpose of reducing the amount named in the order of filiation 259 

notice of appeal firom order of filiation •.••... 260 

subpo^oA on appeal ii;i a bastardy ca^e «,.• •,•..»•.. 261 

< 

BENCH WARRANT ,.. 352 

BILL OF EXCEPTIONS ,..•••. ,t... , 410 

certificate staying prooa^diog^ to b^ Hidorf«d on bill of «Y09ptioiiB- • 413 

CALENDAR OF PRISONERS IN JAIL 349 

CAPTION TO INDICTMENT 392 

CERTIORARI, WRIT OF: 

writ of certiorari to remove oonviotieii on indiotinqnt from the court 
of sessions to the supreme court, t > 402 

return to writ of oertiorari where a motion has been made for a new 
trial on the ground of newly disoov^ped evidence. . . t . . « 403 

ftotice of argument of return to writ of certiorari* • • • t • 408 

judgment xeeord ofatBrmance upon writ of certiorari. . » • . ^ . t • ^ • • . • 413 

CERTIORARI TO SPECIAL SESSIONS : 

alBdavit for oertiorari to court of speciiil s^ssiops ••»••»• • . . 332 

indorsement to be nuide upon the foregoing affidavit, .' 334 

writ of certiorari to court of special sesdiona. f , . . p , . . • t . . . . 334 

recognizance to be given by prisoner upon the removal of a conviction 
had before a court of special sessions into the court of sessions . • • . 335 
• order to release. prisoner upon the execution of the for^ipg recog- 
nizance •••,.. ••,, ,. • 336 

affidavit for writ of certiorari to review conviction bad before a court 

of special sessions held by a police justice in a city 336 

writ of certiorari to review conviction had before a court of special 

sessions held by a police justice in a city • 338 

return to a writ of certiorari to a court of special sessions 338 

return to writ of cerdor^ri t^ special oessions^ where the trial was 

had before a jury , , 339 

order to file return to writ of certiorari, or show cause. .•.'•••••... 340 

notice of argument of retmn to writ of certiorari 341 

order setting aside conviction had in a court of special sessions 341 

affidavit to^uash writ of certiorari , 342 

order quashing writ of certiorari 343 

mittimus on affirmance cf conviction by court of spedal se8sion9 • • • • 343 

CLERK'S STATEMENT : 

in regard to indictments at criminal courts to be transmitted to the 
Secretary of Stote 390 
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CGMPtiAINTS (See titles Ssaboh Wabbants, Surety of the Peace, 
SuMMABT C0KV10TIONS9 Special Sbssiokb, Etc.)* 

COMPLAINTS FOR ARREST: 

general form of complaint for warrant of arrest • 285 

complaint to obtain warrant of arrest for larceny « '. . . . 285 

another form of complaint made to a justices' court in a dtj 286 

examination of complainant and witnesses mider the foregoing com- 
plaints preliminary to the issuing of the warrant of arrest 287 

oath to be administered to complainant and witnesses on the foregoing 
examination • ; 287 

(See Warbakts of Abbest, p. 295.) 

COMPROMISE OF CERTAIN MISDEMEANORS BEFORE INDICT- 
MENT: 

acknowledgment of satisftction by prosecutor • 319 

warrant to diicharge the defen(unt from custody upon settlement, 
when he is imprisoned at the time. • 320 

order discharging recognizance of the prisoner upon settlement of the 
case, where the defendant has be^ held to bail (to be indorsed 
upon the recognizance) s • 320 

a warrant to discharge a witness from custody, who had been com- 
mitted to jail for refusing to enter into a recognizance for his appear- 
ance, the case having anerwards been settled 321 

CONTEMPTS (See Summabt Convictions). 

CONVICTIONS (for lycords of convictions, see Sumxabt Convictions 
and Special Sessions) :'^ - 

statement of by district attorney • ;••••• 387 

transcript of convictions and sentences by clerk of court ••;••• 389 

clerk's return of qptificates of conviction, made by courts of special 
sessions • • • • . . • 391 

CORONERS* INQUESTS : 

subpoena for witness • 232 

oath to witness • 233 

oath to interpreter 233 

oath to be aoministered to the foreman of-a coroner's jury 233 

oath to the other jurors • \ 234 

attachment against a witness 234 

return to the foregoing attachment 234 ^ , 

general form of in<}uisition • 235 

statement for inquisition when the deceased was murdered 235 

a similar statement in a case of self defonoe 236 

where one commits suicide • 237 

where the person died from intemperance and want of food 237 

* where one is acddently drowned 237 

statement for inquisition where a bastard child is destroyed 238 

statement where one has died a natural death • 238 

examination of witnesses before a coroner's jury (to be attached to 

the inquisition) ••• 239 

coroner's warrant for the arrest of the person who has been charged 
by the inquisition with murder • •... 240 

C- p. Vol. n.— 43. 
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CORONERS' INQUESTS (Contmued) : 

r^cognizanoe by witness on coroner's inquest 240 

a similar recognizance where the witness furnishes a surety 241 

warrant of oonunitment by coroner. 241 

CORPORATION : 

sununons to corporation to answer indictment 353 

plea of noi goil^ by ^.» 361 

DEMURRER {See Plbab, Etc.)- 

DISORDERLY PERSONS (Sec Sumkabt CoirrKmoKs). 

DISTRICT ATTORNEY'S PRECEPT FOR OYER AND TERMINER., 348 

proclamation on foregoing precept «•... 348 

return to the forcing precept 349 

ERROR, WRIT OF: 

writ of error after oonviction and sentence in court of sesdons 409 

return to the foregoing writ 409 

writ of error from court of appeals to the court of oyer and terminer 
after judgment entered upon order of the suprone court dmying a 

new trial • 478 

return to the foregoing writ of error • 419 

EXAMINATION (^See Cobokbbs' Inquests, ExAinNATioN of Complain- 
ant [title Complaints], etc., and Examination of Offendebs). 

EXAMINATION OP OFFENDERS : ♦ 

recognizance, where prisoner waives an examination 306 

' the examination of the complainant and witnesses upon the return of 

a warrant of arrest before a justice of the peace 307 

temporary commitment % 308 

a shorter form 309 

order to bring the defendant before a* justice of the peace for further 

examination '. 309 

subpoena for witness on examination of aooosed 309 

attachment against witness for disobedience of the foregoing subpcena 

on examination of accused. • • 310 

the examination of the prisoner upon the return of a warrant of 

arrest before a justice of the peace 311 

recognizance entered into by a witness without sureties to i^)pear 

aiKl give evidence on behalf of the people, before the grand and 

petit juries in a court of. record, recognizance taken by the justice 

before whom the warrant of arrest was returned. 311. 

a similar recognizance when there is more than one witness. ....... 312 

recognizance by a witness to^the same effect where a surety joins with 

him in executing the recognizance • 313 

a warrant committing a witness to jail who has reftised to enter 

into a recognizance to appear and testify 313 

a similar warrant in a case where the witness was required to fuinish 

sureties and refbied to do so • 314 

recognizance before justice of the peace to await action of the grand 

jury taken after the examination 315 

another form of recognizance statins the iMX)ceedii^ had before the 
ustice, at length, upon which he bases hifi authority to take bail.. 316 
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EXAMINATION OF OFFENDERS (Continued) : 

warrant of oommittment to await the action of the grand Jury after an 
examination upon a charge for a felony, ^ther when hail is not 
given, or the offence is not bailable by a Justice 317 

a similar form when the examination is had before a police Justice in 
a dty 318 

warrant to release the defendant when he has entered into a recogni- 
zance, since he was held in custody under the warrant of commit- 
ment V 318 

EXECUTION OF CRIMINALS : 

warrant of execution 385 

certificate of execution of a criminal • 385 

GRAND JURY: 

subpcena for oyer and terminer ••••••• 350 

affidayit of serrioe of grand jury subpoena 350 

attachment for disob^ience of grand Jury subpoena 351 

order to be madb by the court where the grand jury hare certified 
that a prisoner escaped indictment by reason of insanity 352 

HABEAS CORPUS : 

to review summary conviction (5m Summabt Conyiotioxs). 

petition for 283 

writ 283 

return to 284 

traverse of 284 

INDICTMENTS : 

caption to indictment • • • • . • 392 

caption and indictment for robbery ...•.••••.•••••.•••••.• 392 

indictment for obtaining money by false pretences. ••• ••••• 394 

for selling liquor without a license 395 

^r selling liquor on Sunday 396 

for keeping a bawdy house 397 

for forgery, passing counterfeit notes •••..,.... 398 

for grand larceny 399 

(i9ee Forms fob Wabbants, p. 295.) 

Removal of. 378 

application for the removal of an indictment, before trial, fit)m the 

court of sessions to the court of oyer and terminer •••... 378 

affidavit to be annexed to foregoing application .••••• 380 

order to be indorsed upon the foregoing application 380 

recognizance to accompany the foregoing order, where the defendant 
is not in confinement • 381 

INQUESTS {See Cobokbbs' Ikqtjbbts): 

7b inquire into the eanitf ororegneneif oj priaonet: 
certificate of concurrence of Supreme Court Judge for calling a Jury to 

inquire into the sanity of prisoner sentenced to be executed 382 

notice to the district attorney of holding the inquest 382 

a similar notice in the case of pregnant female who is under se tence 

of death 383 

district attorney's subpoena on such inquest. • ..••«• 383 
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INQUESTS (Continued) :. .'^^**' 

inquisition in regard to eanitj of the prisoner.. ...•••. A •••• 383 

a similar inquisition in the case of a pr^;nant female prisoner 384 

oath of jurors on for^poing mquest • .^ • • • • ; •••.•.. 384, 

oath to witness • ; • . . 385 

• • • 

MITTIMUS (iSee titles* Suicma&t CoNvionoNS, Special Sbssions, Etc.). 

OATH {See Cokokse's Ikqusst, Bastajldt PK0CBSDiir6s> Sumkabt Cok- 
viCTioNS, Special Sessions, Etc.). 

ORDEES OF CONTINUANCE: 

'general order of» at court of sessions 386 

general onjer o^ at court of oyer and terminer. • • ••,•••. 386 

POSTPONING TRIAL : 

affidavit for continuance • •> • • 373 

PLEAS, DEMURRERS AND REJOINDERS : 

- plea of misnomer 354 

replication to the foregoing plea of misnomer • • . • • 354 

plea to the jurisdiction .••••• 354 

replication to the foregoing plea • 355 

plea of autrefois acquit 355 

replication to the foregoing plea •• 356 

general form of a special plea 357 

repUcation to the same 357 

form of a rejoinder to the above replication *. . 357 

demurrer to indictment 358 

joinder to same 358 

demurrer to a plea pf autrefois acquit • 359 

joinder in demurrer to the same 359 

demurrer to a plea in bar .., 359 

joinder to tiie foregoing demurrer 360 

plea of autrefois convict interposed in court of sessions, to conviction 

had in court of special sessions 360 

plea of not guilty by corporation 361 

PROFANE CURSING AND SWEARING {See Suxmaet Cokyictions). 

PROHIBITION, WRIT OF : 

affidavit for writ of prohibition • 345 

order to show cause 346 

writ of prohibition to restrain justice of the peace from the trial of 

defendant on a criminal charge 346 

RECOGNIZANCES, ETC., (See titles Bastardt, Summabt Convigtioks, 
Special Sessions, and other titles). 

recognizances taken out of court to answer indictment 362 

affidavit Of justification to be attached to foregoing recognizance 363 

a shorter form of recognizance • • 364 

deputation of bail to arrest the principal • 365 

certificate of surrender of prisoner hj his bail • 365 

order vacating order estreating recognizance, and directing prosecution 

ofbail 366 



« 
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RECOGNIZANCES, ETC. (Continued): 

a similar order entered on motion of the district^attomey at the same 

term of the court at which the recognizance was estreated 366 

summons to ftcoompany compliant on estreated recogniEance. .•.•••• 367 
complaint upon estreated recognizance, hail taken after indictment 

found, before county judge -. i ............. .« 367 

complaint upon estreated recognizance, bail taken before mdictment 

foudd, by county judge ;..... ^ 369 

complaint upon estreated recognizance after iudictment, bail taken in 

open court • ..•••.... • • 371 

ditto, bail taken before indictment found, by a justice of the peace . . 372 

RECORDS OF CONVICTIONS (^Su Summabt Cokviotioks, Spbcul 
SsssiONS, Eto<)* 

RECORD OF INDICTMENT AND CONVICTION; i 400 

REJOINDERS (£See Pub as. Etc.)- 

RELIGIOUS MEETINGS, DISTURBANCE OF (Sfee Summabt Convic- 
tions.)* . * 

REQUISITIONS FOR THE ARREST OF FUGITIVES FROM JUSTICE : 

application for, founded upon a certified copy of the indictment 221 

affidavit to accompany foregoing application '221 

application for a requisition, based upon affidavits • . • • 222 

magistrate's certificate to accompany the same 223 

affidavit to be attached to the' same 223 

county clerk's certificate of the official character of the magistrate. . 223 

RETURNS (8u titles Cxatiora&i, Ebrob, Sxabgh Wabbant, Spbgxal 
Sessions, Etc.)* 

SEARCH WARRANTS : 

complaint to obtain search warrant 229 

search warrant authorizing search in the day time 229 

search warrant authorizing search in the night time 229 

compUunt for search warrant to a justices' court in cities 231 

search warrant issued by a justices' court in cities 231 

return to search warrant 232 

SPECIAL SESSIONS : . 

subpoena for witness before a court of special sessions 321 

subpoena for a witness before a police justice of a justices' court in 

cities 322 

attachment against witness for disobedience of a subpoena in a court 

of special sessions • 322 

attachment against witness for disobedience of a subpoena, returnable 

before a pouce justice in cities 323 

venire for jury in court of special sessions 324 

venire for jury before police justice in cities • 324 

minutes to be kept by a court of special sessions 325 

record of conviction in a court of special sessions held by a justice 

of the peacd 326 

another precedent for a record of conviction before a court of special 

sessions • 327 
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SPECIAL SESSIONS (Continued) : 

record of oonyiotion in a court of speciai sessiona held hy ft police 

justice in a cit j. • • * 327 

record of oonyiction upon jury trial in ft court of special aeasions. . . 328 
warrant of oonunitment or mittimua, after conviction by a court of 

special sessions •••• 329 

warrant <^ commitment or mittimus after oonvictron, upon a trial 

by jury in a court of special sessions. . • • . . . 330 

mittimus after oonyietion in a court of special sessions, held by a 

police justice in a dty • 331 

SUBPCESA CSu titles Grand Jubt, Spbcial SbssionSi SuMMAur Cok- 
YICTIONS, Bastabdt, Jbo.) : 

subpcena upon trial of indictment 375 

subpcena for prisoner's witnesses on the trial of an indictment 

SUMMARY CONVICTIONS ; 

complaint against a disorderlpr person 261 

warrant for the arrest of a disorderly person '• • 261 

record of conriction of a disorderly person • • 262 

record of conviction of a disorderly person upon a plea of guilty. . . • 263 

recognisance by disorderly person • 264 

warrant of commitment upon conyiction in a summary proceeding for 

being a disorderly person 265 

another warrant of commitment, for being a disorderly person after 

conyiction * • 2265 

' warrant of commitmement of a disorderly person after a plea of 

gnilty 266 

recognizance by a disorderly person, after his imprisonment upon 

warrant of commitment 267 

warrant to discharge disorderly person upon the execution of forego- 
ing recognizance 268 

warrant of commitment of a disorderly person upon a, recovery 

being had for a breach of his recognizance for good behavior 269 

complaint for vagrancy • • . . 269 

warrant of arrest/or a vtgrant 270 

record of conviction of a vagrant. 270 

warrant of commitment of a vagrant 271 

a similar warrant where the sentence is that the prisoner be confined 

in the common jail of the county, instead of the county poor house 272 

complaint for profane cursing and swearing. 273 

complaint for the disturbance of a religious meeting 273 

warrant to arrest a person upon a complaint for disturbing a rdigious 

meeting 274 

venire for jury on complaint for disturbing a religious meeting 274 

record of conviction for disturbing a religious meeting, where trial is 

had by a jury « 275 

record of conviction where trial is had before a justice without a jury 276 
warrant of commitment upon conviction for disturbing a religious 

meeting, when the trial is had before a iustice without a jury 276 

a similar warrant of commitment when the trial is had by a jury. . . 277 

warrant of arrest for contempt 277 

record of conviction for contempt • • 278 

warrant of commitment for contempt 279 

warrant of commitment of a witness for refusing to be sworn 279 

wacrant of commitment of a witness for refusing to testify 280 
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SUMMARY CONVICTIONS (Continued) : 

order for a common Ikw writ of certionuri to reyieir proceedings had 

on a summary conyiction •.«••.••• ^ 81 

conmion law writ of certiorari to review summaiy oonyictions. 282 

return to the fore^ing writ * , 282 

petition for a wnt of habeas corpus in a ease of commitment on a 
summary conriction, where the magistrate had no jurisdiction or 

where the warrant of commitment is not in doe form 283 

habeas corpus issued on the foregoing petition* •••••• 283 

return to the fore|;oing writ ••••••••••••••••••••«••••• 284 

traverse of foregomg return. • •«•••• •••..••••••• 284 

SURBTY OP THE PEACE : 

complaint for the purpose of obtaining surety of the peace 224 

examination of the complainant and his witnesses upon the foregoing 
compliunt • 224 

warrant of arrest to obtain surety of the peace, issued upon the fore- 
going complaint and examination .•• 225 

recognizance to keep the peace ........ • 226 

warrant of conmiitment where the prisoner n^lects or refuses to give 
the foregoing recognizance 227 

a similar warrant when no complaint has been made by the party 
whose person or property is threatened, but where the offence was 
committed in the presence of the magistrate 227 

warrant to release prisoner who is committed under either of the 
foregoing warrants, he having subsequently given the security 
required of him. . . . • 228 

VAGRANCY (5ee Summabt Cokvictions). 

WARRANTS (See titles Sxabch Waarakts, Bastardy Pbogkbdings, 
Summabt Contigtioxs, Cobonbbs' Ixqubsts, Spbcial Sj^^sions, £to«). 

WARRANTS OF ARREST : 

general form of warrant of arrest issued by a iustice of the peace. . . 287 
another form, where the warrant is issued in the name of the people 288 
general form of warrant of arrest, issued by a justices' court in cities 289 
mdorsement upon warrant, where the defendant is to be arrested in a 

county different from that in which tho wairant was issued 289 

return to warrant of arrest 290 

the same where some of the defendants cannot be found 290 

return where the magistrate issuing the warrant is absent 290 

return where the magistrate issuing the warrant has gone out of 

office 290 

new warrant of arrest, issued after the defendant has been arrested 

upon the original warrant, but has escaped or been rescued 291 

warrant of commitment of a fugitive frt)m justice, who has fled fit)m 

another State or territory and b^en found within this State 292 

warrant for disorderly conduct 292 

warrant for assault and battery 293 

warrant for exchanging and delivering a counterfeit bank note 293 

warrant for keeping a disorderly house 294 

warrant for larceny issued by a justices' court in cities 29t 

for rape 296 

for assault with intent to unlawfully and carnally know a female 

child, under the age of ten years. • • 290 
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WASRA5T8 OF AKBXST (Contmoed) : 

fer having >co Qnt €g fei t Bote in odc*« pamemmt with intcBt top—k 296 
for nffinft w*<i btttterr* ••••-••••••••••••••••••••••••••••••.••• 297 

for MMoli with intent to imTish 297 

foracsaiilt with intent to dft bodQjhann 29B 

forasMiilt with intent to kilL 298 

foriMUilt with n deMflr we^ion. 299 

for riot and tttttolt md Wterj 299 

for rescmng a prisoner arrcBiediqion an indorsed wmirmnt.. 30O 

forlnganij • 300 

for intoxication in a pnUic place 901 

for l ece i f iu g stolen |;ood8 knowing^j 301 

for robberj', first decree* ••• •••••••••••••••••••••••••• 3QS 

for bori^arj in the vat deg;ree and laroenj 303 

for borg^arj in the first de^«e without charge of laroenj 303 

forbor^aryin the third d%ree and laroeny 303 

for snon, first d^;ree •... 303 

for arson, second degiree 3M 

for arson, third degree, with intent to prejodice the insurer 304 

for laroenj fron^t& person 305 

for sedoction 306 

for rescaing a prisoner ^ 305 

for disordeiij house 306 

WITNESS: 

warrant of commitment of a witness for refosing to be sworn 279 

warrant of commitment of a witness for refosing to testify 280 

WRIT: (See Pbohibitiok, Ebbob, CKXuoKAMiy Etq.)- 
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